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W

hen the current Editors-in-Chief of the Manitoba Law Journal
took over stewardship of the publication in 2010, we decided to
profile legal luminaries of the past and the present from
Manitoba. When we chose The Honourable Chief Justice Richard J. Scott
as an early interviewee, this led us to consider whether there were other
former Chief Justices of the province whose recollections should be
committed to paper for both present and future generations. That simple
question led us to make an entire special issue of the MLJ entitled “Five
Decades of Chief Justices of Manitoba”.1 The volume focused on the last
three individuals to occupy the highest judicial office in the province at
the time – The Honourable Chief Justice Richard J. Scott (Chief Justice of
Manitoba from 1990-2012), The Honourable Chief Justice Alfred M.
Monnin (Chief Justice of Manitoba from 1983-1990), and The
Honourable Chief Justice Samuel Freedman (Chief Justice of Manitoba
from 1971-1983).
As we examined the Manitoba Archives of Legal History as part of our
preparation of the Five Decades volume, Dr. Bryan Schwartz recalled that
there was a series of speeches, including some by the man himself, given
about Chief Justice Freedman several years ago, at an exhibit hosted by the
Jewish Heritage Centre in Winnipeg, Manitoba. The speakers agreed to
allow us to publish their words, which had not previously been done.2 As
noted in Dr. Schwartz’s introductory comments in the current volume, his
remarks included a reflection that Sam Freedman’s life and story merited
being told in full, in the form of a full-length biography. He was unaware
that such an effort was already underway. Several years later Dr. Schwartz
told our colleague, Dr. DeLloyd J. Guth, of our plans with respect to
profiling Chief Justice Freedman as part of the Five Decades volume. Dr.


1
2

Associate Professor, Faculty of Law, University of Manitoba; Co-Editor-in-Chief,
Manitoba Law Journal.
(2012) 36:SI Man LJ.
Jack London, Bryan Schwartz, Arnold Naimark & The Honourable Martin
Freedman, “Stories of Samuel Freedman: Speeches from the Exhibition” (2012) 36:SI
Man LJ 141.
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Guth indicated that there was in fact a full-length autobiographical
manuscript about Chief Justice Freedman (weaving together various
interviews and speeches) that had been worked on years earlier by another
historian, Robert Clarke. Without this casual conversation, the
manuscript might never have seen the light of day. We are grateful to Dr.
Guth for his advice and assistance in ensuring that the manuscript has not
only been rescued, but is now finalized and made widely available.
When the Editors-in-Chief saw the manuscript, we made the decision
that this deserved to be published under the umbrella of the MLJ, as a
Special Issue. Dr. Schwartz begins with a comment on Chief Justice
Freedman’s extraordinary literary style. Following this, Mr. Clarke
introduces the content of the volume. Mr. Clarke was the original
compiler of the manuscript, and through his commentary, gives context to
explain that content. While we at the MLJ are proud to have played a role
in the publication that follows, the reality is that Mr. Clarke was the
driving force behind the volume, along with those whom he credits,
including members of the Freedman family.
One small word is offered here about the content. There is some
degree of overlap between some the speeches reproduced in the Five
Decades volume with respect to Chief Justice Freedman, and the speeches
selected for reproduction in this volume. We decided to leave the original
intention of Mr. Clarke and Chief Justice Freedman intact, even if the
same words or thoughts may find expression in the two different volumes.
Chief Justice Freedman was deeply connected to Manitoba’s legal
community. He wrote some of the most important and original judgments
of the Manitoba Court of Appeal. He was a leader in philanthropy in
Winnipeg. He was the Chancellor of the University of Manitoba. He was a
sought-after speaker on a variety of topics, with a unique perspective to be
shared. Through this publication, the Editors-in-Chief sincerely hope that
the next generations of any and all of these communities will be reminded
of, and learn from, the remarkable personal story and public achievements
of this outstanding public servant. We at the MLJ agree that The
Honourable Chief Justice Samuel Freedman was indeed, and remains, a
judge of valour, and we are pleased to be able to help to preserve his legacy.

Justice Freedman’s Literary Style
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ight years ago I spoke at a symposium about Sam Freedman’s
contribution to the law. In the course of concluding I stated:

Sam Freedman’s potential legacy in fact remains to be fully realized. He left
behind a set of judgments that can stand today, and for all times, as a model: of
stylistic grace, of lucid analysis, and of humane judgment. It is worthy of study
and emulation throughout the common law world, no matter how the details of
the law and society may change.
His life stands as a model no less than his works. We law teachers tend to
teach about doctrines and institutions, but not enough about the human beings
who animate them. Sam Freedman is worthy of a full-length biography. It is a
book that still calls out to be written.1

In the course of preparing a special volume last year on five decades of
Chief Justices in Manitoba, I discovered that there were, in fact, the
makings of a full-length autobiography. As it turned out, after Sam’s death
a talented historian and editor, Robert Clarke, had worked with Mrs.
Brownie Freedman to edit Sam’s own short autobiography and add to it
various judgments, speeches, and interviews and mold them into a
memoir written in the first person. We at the Manitoba Law Journal have
since worked with Robert to bring it fully to life, so that readers may have
the experience of not only hearing of Sam’s life from his own perspective,
but experiencing it through the medium of his own manner of expression.
Sam’s autobiography shows again how much of his life and work was
influenced by — or at least harmonious with — his Jewish heritage. It
cannot be inferred from his autobiography precisely how tradition worked
its influence on his style of writing and thinking. Perhaps he was affected
to some extent by his limited direct study of traditional sacred literature.
Sam may, in some respects, have emulated his father, who was (Sam relates


1

Asper Chair in International Business and Trade Law, Faculty of Law, University of
Manitoba; Professor, Faculty of Law, University of Manitoba; Co-Editor-in-Chief,
Manitoba Law Journal.
Bryan P Schwartz, “Samuel Freedman’s Contribution to the Law” (“Samuel
Freedman: Man of Law” exhibition, delivered at the Jewish Heritage Centre,
Winnipeg, 7 November 2006), (2012) 36:SI Man LJ 145 at 147.
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here) learned in the rabbinic traditions and who had a celebrated talent
for witty turns of phrase. Sam’s childhood home was a fragment of Eastern
European Yiddish culture, which in turn incorporated styles of thought
and expression from its ancient Hebrew-based religious foundation.
His life and work are characteristic of a sage of the Talmud. His
intellectual assumption in addressing the common law is the same as that
of the Talmudic tradition: that there is an underlying order and justice to
the entire corpus of decisions and sayings of the past. The task of the sage
is to study assiduously the tradition, resolve its variety and surface
contradictions, and derive a principle that governs the current case. The
system is composed of packages of words; the truth is not foundationally
expressed in scientific formulas, mathematical propositions, visual or
musical art, or by way of esoteric methods such as silent meditation or
feeling a pulse of emotions until there is a felt resolution. The words
themselves are compact and concrete. Hebrew, the language of the Bible
and much of the Talmud, is based on roots of three consonants; there may
be vowel changes, prefixes and suffixes, but the essential meaning of a
word is embodied in a few simple, solid and perseverant letters. The sage is
able to combine words into short phrases which command assent by the
clarity, simplicity and elegance with which they are expressed, and the
compelling intrinsic moral force of the proposition they state.
Meaning is often conveyed in the Hebrew Bible by comparing and
contrasting one phrase with another; a repetition or slight variation can
speak volumes. The reader is invited to ponder and draw inferences from
subtle linguistic nuances. The sparseness of language and information
conveyed by the narrator invites the reader to use his own powers of logic
and reason to recreate a story in his mind or arrive at a conclusion about
what a passage is conveying about a narrative that unfolded, or the
meaning of a tale, or the implications of a principle.
In this memoir, Sam recalls losing Walter Stoney to the hangman. The
narrative is extremely short. It tells us that Stoney stabbed his girlfriend,
then tried to kill himself by throwing himself in front of a train. At his
trial, he testified. He interrupted Sam, his lawyer, to confess. Sam does not
say so explicitly, but the reader can infer that the confession was a renewed
attempt by Stoney to kill himself. First he stood in front of a train, then he
confessed in open court; in both cases, he attempted to place himself in
the path of a lethal intervention, rather than directly delivering the blow.
Sam writes of the execution:

A Judge of Valour v
I didn’t attend the execution, but Harold Buchwald, a law student who
worked with me on the trial, attended. He told me later that an instant before
they put the black hood over Stoney, his eyes circled the room. When they
landed on Harold, there was a look of recognition. A moment later the trap
sprung, and that was the end of the case of The King v Stoney.
From long before the time of that case I had been against capital
punishment, and I still am. Capital punishment is fundamentally a moral
question, though many people refuse to classify it that way. They say it is a
practical question arising from the need to assist effectively in the ongoing and
ever-present war on crime. I take the moral position. I submit that it is wrong for
the state deliberately to take a human life. The sanctity of human life is
something to be cherished, not destroyed. True enough, a murderer himself
doesn’t show much respect for the sanctity of his victim’s life, but there’s a
difference. The state should not, of set purpose, put itself in a position of doing
what the murderer has done, namely taking a human life. The state must not
allow itself to adopt the standard of conduct of the murderer.

Sam does not describe his own emotions. We might infer that he was
too distraught to attend the execution himself. Sam says that Stoney
looked around just before the black hood was placed over his head at the
gallows. We wonder whether Sam felt some guilt for not being present for
his client at the ultimate moment. Sam concludes the narrative by simply
saying “that was the end of the case of The King v Stoney.” In his
depersonalized phrasing of the end of the tale, is Sam reinforcing his need
to distance himself emotionally, as much as he can, from the brutal
human reality of the killing of a human being, and of Sam’s inability to
save him?
Sam switches in the next paragraph to a wider reflection. The
transition moves through personal story to legal reporting to general
observation about capital punishment. As Sam so often does, he reduces a
debate to a very few fundamental elements expressed in the simplest of
terms. Jewish scriptures often make binary distinctions – indeed, God
creates the world by a series of divisions (such as the heavens and the
earth, day and night) and assigning a label to each – and Sam often follows
that method (“judge of caution” versus “judge of valour”). The case for the
death penalty, in Sam’s characterization, is “practical”; the case against is
“moral”. He contends that the “state must not allow itself the standard of
conduct of the murderer.” Perhaps his general conclusion is especially
resonant and persuasive because of the story it builds upon: Stoney
followed up his murder of an innocent human being by trying to kill
himself, and the state ultimately obliged him.
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Here, as in some other respects, while Sam’s conclusions will strike
many (including me) as sound, his literary power may lead the reader to
believe the debate is simpler than it really is. The Talmud recalls that:
A Sanhedrin that puts a man to death once in seven years is called destructive.
Rabbi Eliezer ben Azariah says that this extends to a Sanhedrin that puts a man
to death even once in seventy years. Rabbi Akiba and Rabbi Tarfon say: Had we
been in the Sanhedrin none would ever have been put to death. Rabban Simeon
ben Gamaliel says: they would have multiplied shedders of blood in Israel.

The reply of Rabbi Simeon ben Gamaliel evokes more powerfully than
Sam’s rhetoric the moral implications of foregoing a deterrent to murder –
if the death penalty is indeed such a deterrent. Sam speaks of the practical
argument as involving “the war against crime”. Rabbi Simeon ben
Gamaliel speaks of the spilling of “blood in Israel”. Compare the rhetoric.
Rabbi Simeon makes it concrete (“shedders of blood”, not Sam’s abstract
“war on crime”) and he reminds the reader that the potential victims are
now living within the community for which the lawmaker has ties of
solidarity and responsibility (“in Israel”), whereas Sam’s formulation does
not mention victims, not their blood, not their presence within the land
in which he owes duties of loyalty and responsibilities of governance.
Sam’s artful use of language to persuade is illustrated by an appendix
we have included in this volume. A largely unknown body of literature in
Canada is the recommendations that trial judges made in capital murder
cases concerning whether the royal prerogative of mercy should be
exercised, by the federal cabinet, to commute a death sentence to life
imprisonment. In the case of the murder of Father Alfred Quirion, Sam
presided over the trial of the three accused of being involved in his killing.
After the jury convicted, Sam had no choice under the law but to
pronounce a death sentence on each of them. He wrote a report to the
federal government, however, recommending mercy. His account is
concise, painstaking to accurately and precisely report on all essential
points of law and fact, and generally impartial in all respects. He uses,
however, a subtle rhetorical maneuver throughout the report. It is replete
with references to the convicted individuals as “the boys”. They are not
referred to impersonally as “the accused”, and certainly not in a pejorative
way, as “the culprits” or “the offenders”. At one point, Sam refers to one
of them as “a lad”. In the end, Sam identifies their youth as the primary
ground for clemency. The repeated description of them as “the boys”
provides an emotional, as well as intellectual, reinforcement of his
recommendation – which was accepted. In this autobiography Sam writes:
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I am satisfied that the jury weighed the matter correctly and that their
verdict of guilty in each case was the proper verdict. But the result of the jury’s
verdict was that I had to pronounce the death sentence, and because there were
three accused, I had to pronounce them individually, three separate times. I am
not going to pretend that it was an easy thing to do. During the course of this
trial, which took place in the presence of the parents of these boys, I acquired a
feeling towards them (I won’t say a paternal feeling, perhaps an avuncular
feeling). In any event, to pronounce the death sentence—to say that these boys
should on a certain day between 1:00 A.M. and 6:00 A.M. be taken from their
place of confinement and taken to the place of execution, there to be hanged by
the neck until dead—that was not a very pleasant thing to do, nor an easy thing.
The date set for execution of the sentence was Tuesday, February 28th, 1956.
I had to pronounce this sentence despite my own aversion to capital
punishment—Parliament having spoken, and having declared, during that time at
least, that capital punishment was the law, in the trial itself I would have been
false to my oath as a judge if I had recommended clemency simply because I did
not like capital punishment and not because the facts of the case warranted such
a recommendation. I did impose the death sentence, because following the jury’s
verdict, the judge must impose the death sentence.
You can draw a parallel with a field far away from murder: divorce, for
example. Many a Catholic judge who personally doesn’t believe in divorce
because of his religious convictions will pronounce a decree of divorce as a judge
implementing the law of the land.
I did something afterwards, though. The trial judge has to present a report
of the case to the Minister of Justice in Ottawa. When I presented my report, I
accompanied it with the recommendation for clemency. There were at least three
grounds for the recommendation: one was the youth of the boys; second, the fact
that the one that did the shooting, while not legally insane, was clearly abnormal
mentally; and thirdly, the carrying out of the execution would mean taking three
lives for the one they had taken.
The Minister and the cabinet acted on the recommendation. The death
penalty was set aside. A commutation took place in favour of life imprisonment.
A footnote to the case: The boys were in Stony Mountain Penitentiary for
about eight or nine years, and then they were released on parole. When last I
heard of them, in the late 1970s, they were still out on parole, and according to
the information I had received, none of them had been in any trouble since.

Even in the footnote, Sam is still referring to the three individuals as
“the boys”. Notice as well how Sam conveys the sense that he handled the
case in a judicious manner, rather than being overwhelmed by emotion.
His feeling for the three was “avuncular” rather than “paternal”. In
describing his revulsion to having to sentence the three to having their
necks broken, he uses understated language: “not a pleasant thing to do,
not an easy thing to do.” The use of negative formulations (rather than
something direct like, “it was painful for me to pronounce the sentence”)
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conveys both his revulsion for the task and his desire to convince the
reader (and himself) that he was throughout acting in a detached and
professional manner. The sense of his inner struggle between personal
conviction and legal duty is conveyed, however, by a threefold repetition –
first, “I am not going to pretend that it was an easy thing to do” and then,
“not a very pleasant thing to do, nor an easy thing.”
For another illustration of Sam’s attentiveness to nuance in language,
the reader is invited to review the following passage from his
autobiography and observe the use of the word “fortune”. First there is the
arresting and funny phrase that the plaintiff had “the great good fortune”
of being struck by a car. By the end of the paragraph a majority (from
which Sam dissented) has ordered the plaintiff to turn her compensation
over to a municipality – as reimbursement for its earlier provision of
welfare payments. Sam now characterizes the accident as “very
unfortunate”:
Another case in which I dissented, Montcalm v. Lafontaine, concerned a woman
who was the recipient of welfare payments from a municipality in which she
lived. One day this woman had the great good fortune to be hit by a motorcar.
As a result, in very short time, she became entitled to an award of about $3,000.
Well and good, but at this point the municipality stepped in and said, “You owe
this money to us, because we have been paying out welfare money to you. We are
going to take it.” The case came to court, and when it reached our court and
minds were made up, I was the sole dissenter. In my judgment I reviewed the
history of the common law relating to welfare payments. It seemed perfectly plain
to me that the receipt by a welfare recipient of moneys did not constitute a debt
repayable to the municipality. That was the common law. Unless the statute in
explicit terms changed the common law, the old common law should be applied.
I found that the statute did not in express terms constitute the welfare payments
as a debt, hence the money was not repayable by the woman to the municipality,
and the bonanza she had received as a result of her very unfortunate automobile
accident redounded only to her benefit and not to that of the municipality.

The source material with which an author is working can have a great
effect on his style of expression. Such material—a set of events, the facts of
a case, the reasons for judgment of an earlier judge, the text of a statute—is
there to generate principles. It is easier to write simply and persuasively
when the distillation of principle is the object of reviewing source material
that can be lengthy and technical. In his era, Sam generally did not need
to explore the complexities, uncertainties, or contradictions contained in
material such as social science theory and evidence. He rarely had to
analyze, compare, and contrast the writings of academic authorities of any
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sort on a matter. Contrast the style of modern Supreme Court of Canada
judgments, and you will see how the longwinded and arcane style of a
judgment can be fuelled by its reliance on social science evidence and
academic articles.
The submissions of the participants in a case can make a strong
contribution to the content and style of legal judgments that emerge. Sam
was mostly deciding cases in which the formal “input” consisted of briefs
and oral arguments by the lawyers representing their own clients. He rarely
had to deal with submissions by interveners for nongovernmental
organizations or others, who can be less focused on the specifics of a case
and more concerned with advancing a wider philosophical or political
agenda, and using a specialized vocabulary and set of scientific and
academic sources to do so. Even in dealing with submissions, Sam tends to
not spend a great deal of time characterizing, explaining, and wrestling
with the argument from counsel; he says enough about them to identify
the issue, and then his engagement is with the law, not with their
submissions.
Having remarked that in Sam’s time the material judges had to review
was sometimes less complex than now, it must be noted that the opinion
of which Sam was most proud – reported in this autobiography – was the
Patriation Reference. In that case, Sam was called upon to review a mass of
historical material and evaluate it in light of contesting constitutional
theories. His opinion is still a masterpiece of concision and clarity. I
believe that if Sam were operating in current times, and called upon to
review and apply material from the social sciences and political theories
submitted by a welter of litigants and interveners, he would still have
managed to summarize and evaluate the competing perspectives in a fair
and jargon-free manner, and produce opinions of unsurpassed
compactness and lucidity.
Judicial opinions can bear the mark of collaboration in a sense other
than the contribution of advocates. They can incorporate comments or
suggestions by other judges sitting on a panel. They can also incorporate
the compositions or revisions of clerks – junior lawyers who are assigned
to assist a court with its official business. Judges at the Supreme Court of
Canada each have three law clerks. Judges in lower courts may, in many
cases, draw extensively on such assistance. As a result, it can be difficult at
times to know how much of a judicial opinion has been formulated
personally, and how much is the directed or approved work of a helper.
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There is no indication anywhere in his autobiography that Sam Freedman
ever worked with a law clerk. All the judgments of his that I have read, all
the speeches, embody the same way of sourcing, thinking, and choice of
language.
Style can be influenced by the author’s sense of intended audience.
For whom is a judge writing? Is the objective to explain and justify a
decision to the litigants? To impress academic critics? To guide
government decision-makers? Sam seems to address himself not only to
the parties of the case, and to lawyers who will examine it in the future,
but to the ordinary citizen here and now who might be interested in how
and why the law is applied. Sam’s background was that of a public speaker.
He was used to engaging with members of the public. He enjoyed doing
so. He knew that to engage and inform an audience in the context of a
speech, you have to be clear, direct, and concise.
Style can bear the impression of the technology of expression. Modern
technologies of composition, including the use of computers to process
text, may affect style in a variety of ways, for better or worse. They can
allow a judicial author to more easily become verbose or digressive. Or
they can allow a judge to repeatedly refine a composition until it is as
compact and clear as the judge can ever make it. They can facilitate the
cutting and pasting of quotes into a judgment beyond the extent that is
necessary, or they can save time on such mechanical tasks and free up the
judge to focus on their own contribution, such as placing a quote in
context, analyzing it, or applying it to the facts of a case. Some of my
colleagues in the Bar and the teaching profession are concerned that
modern technologies of communication, such as email, social network,
and text message, accustom students to think of writing as simply
conveying a basic point, and putting no effort towards finding the precise
or evocative words, or even to making concession to proper spelling or
grammar.
Perhaps some of the compactness of traditional Judaic materials flows
from the fact that much of it consists of fixing in writing material that was
originally conveyed by oral tradition, and that the act of writing was slow
and difficult. In any case, the author had to write by hand with a stylus on
a slab of clay, or a quill on parchment. Perhaps the supply of writing
materials was limited and expensive. Many authors, then and now, would
have found that the speed of inscription was much slower than the speed
of mental composition. This can be frustrating for some, but for others it
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is an invitation to think through and edit what they are going to write
before they set it to paper. It may be that Sam mentally composed and
edited much of his writing before inscribing it. His manner of speaking
was itself slow; perhaps that is because he was thinking intensely about the
content, ordering, and exact phrasing of his thoughts before he uttered
them.
The stylistic conventions of a genre of literature evolve. They can
facilitate authorship; the dictates of a rhyming scheme can help produce a
composition that is more pleasant to the ear, memorable and orderly. The
same constraints may make it difficult or impossible, however, to choose
an otherwise apt word or to convey a sense of disorder or naturalness that
the author wishes to convey in the voice of the author or a character or
about the events described. After Sam’s time, judges began to experiment
with using an explicit template for their opinions. A standard
segmentation and order in opinions has emerged in Canada, under the
influence of a template developed in the Supreme Court of Canada and
by judicial writing manuals and training seminars. A standard sequence
nowadays, identified by underlined headings, is “introduction”, “relevant
statutory provisions”, “facts”, “judicial history”, “analysis”, “disposition”.
In earlier times, judicial opinions left the outcome to the end, and
suspense was maintained as the reader travelled along with the judge’s
reasoning. More judgments now state the outcome at the outset; perhaps
the rationale is that many readers will first jump to the end, so it is just as
well to frankly disclose it at the beginning.
In whatever variant, the modern template has the advantage of
promoting clarity and consistency in the manner of expressing opinions. It
has the disadvantage of limiting a judge’s ability in a particular case to
arrange material that is most suited to the distinct features of the case or
the judge’s most natural means of self-expression. Sam was, in his own
time, relatively free to present his reasons in any particular case in a
manner that suited his own legal and literary judgment. He did not need
headings or segmentations to ensure that the product was logically
coherent, easy to understand, and complete in its attention to the various
dimensions of the evidence, arguments, and issues.
Sam’s autobiography is, to use an English word borrowed from
Yiddish – a language Sam was comfortable quoting from – a mishmash. It
recalls both his personal life and professional performances. His account
of them mixes personal reminiscences, descriptions of historical events
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and quotes from official legal texts, including his own opinions. The
source materials for this autobiography include interviews, speeches, and
official documents produced at various times over many years, rather than
being composed through one method in a compact time frame. In all
these respects, Sam is again able to address his mainstream audience while
still feeling entirely at home with his Jewish intellectual upbringing. The
Jewish Bible and the Talmud are constantly interweaving different kinds
of materials from different sources. Within the length of a page or two,
you might find a description of social or political events, the tale of an
individual or family, a poem or song lyric, a genealogy, a legal norm.
This year marks the one-hundredth anniversary of the University of
Manitoba law school. Sam Freedman might have been the most capable
judge to serve in a Manitoba court in that whole course of time. He had a
magisterial grasp of the law, an ability to analyze and apply it in individual
cases with accuracy and precision, an extraordinary efficient yet dignified
and graceful manner of expression, an unpretentious manner that must
have made appearing before him as comfortable as possible for lawyers,
witnesses and litigants, a strong work ethic, and an evenness of
temperament that contributed to his stamina and productivity, a practical
and fair-minded way of looking at things, and a kind heart. In reading his
autobiography, however, I must report an inevitable sense of sadness. So
many of the issues he grappled with have been settled or rendered
irrelevant by changes in law and society. There is a bust of Sam on one
level of the law school, a painting of him on another. But unless they read
the caption on the bust, students will not even know whose it is. And even
if they do, it will be without any understanding of his life and work.
It is our hope that by publishing this work, we at the Manitoba Law
Journal will make it possible for some students, some lawyers, some judges,
some ordinary citizens of the future to learn that someone of such talent
and humanity once rose to the top of our legal system, once provided a
model of wisdom and civility in any proceeding in which he was involved,
and even now has left a body of work that can inspire and instruct anyone
who wishes to learn to express themselves with clarity and grace.

Acknowledgements

T

his book has been a long time coming; it was a long time gone, too;
and now, thanks to members of the Faculty of Law at the University of
Manitoba, it is here.
I owe thanks first of all, and above all else, to Mrs. Brownie Freedman,
who gave her wholehearted support to my idea of putting together her
husband’s incomplete autobiography and assisted me all along the way.
Without the support of Mrs. Freedman and her son, Martin, this work could
not have been carried out. This book is dedicated to the memory of Brownie
Freedman, whose remarkable life came to an end on October 8, 2008, at the
age of ninety-nine.
DeLloyd Guth of the University of Manitoba Law Faculty in particular
jumped in to support this project from the time of my first telephone call to
him—and he also came up, at an early stage, with its subtitle: “In His Own
Words.” I also received support for my research from the Faculty’s Legal
Research Institute and, with the help of Jesse Vorst of the University of
Manitoba’s Department of Economics, from the Joseph Zuken Memorial
Association. Cameron Harvey, Alvin Esau, and Bryan Schwartz of the Faculty
of Law have also helped out along the way. Thanks also go to Erica Grant for
her work on the final version of the text.
My friends D’Arcy Phillips and Ximena Munoz of Winnipeg made me
feel at home during my research visits there—and one day took the trouble to
drive me around Sam Freedman’s North Winnipeg. I also thank Paula Mallea,
who read and commented on an earlier, and much longer, version of the
manuscript.
I am especially indebted to Lorne Brandes, who provided not only me but
also anyone else interested in Sam Freedman and the law in general with an
extraordinary gift of twelve hours of in-depth taped interviews with the
Manitoban judge, done over the fall and winter of 1977–78. Sam Freedman
began to draw on these interviews when he sat down to write his
autobiography, and I have used them to help fill in the gaps. They have been
immensely helpful, and informative. I am also highly grateful to Harry and
Mildred Gutkin, who took the time to meet with me in Winnipeg in 1998
and gave their permission for me to use the material from their interviews
with Sam Freedman. Above all, I thank Ferne Cristall for her steadfast love
and support.
Robert G. Clarke

xiv MANITOBA LAW JOURNAL|VOLUME 37 SPECIAL ISSUE

Introduction
R OB E R T

G .

CL A RK E

“A

n ex-chief judge quickly moves into the realm of the all-butforgotten,” Samuel Freedman told the Winnipeg Free Press
when he retired as Chief Justice in 1983.
Maybe so, but today, some three decades after his retirement, and two
decades after his death, it is not all that difficult to search out evidence of
Sam Freedman’s abiding stature—evidence that he has not been forgotten.
Indeed, quite the contrary. Today, in his lifelong home of Winnipeg,
when you go out to the University of Manitoba by bus you enter the
campus by way of Freedman Crescent. When you walk up the stairs inside
the Faculty of Law building, Robson Hall, you see a bronze bust of Sam
Freedman prominently displayed on the second-floor landing. A few years
back, when I visited the famous Kelekis Deli (now closed) on Main Street
in North Winnipeg, I saw, on a crowded “wall of fame,” a photograph of
the judge. The woman behind the lunch counter mentioned how “Sam,”
as a young lawyer, helped Kelekis get its licence to serve food in the
Depression days of the 1930s, when the business consisted of selling
popcorn and chips from a converted laundry truck. Across town, deep in
the files of the Provincial Archives of Manitoba, there is a letter from a
colleague on another province’s court of appeal in which the salutation
“Dear Sam” is crossed out and “Dear Great One” is scribbled in.
In his time Sam Freedman was near-legendary for the wisdom,
balance, and integrity of his approach to law and justice. He had both a
compassionate and a robust sense of the law. Many of his most important
judgments were dissenting views that went against the grain of current
thought but represented a sharp sense of social justice, of concern for the
ordinary citizen, and often the underdog. In his work in general he
maintained a keen sense of human frailty, often expressed in a wry, selfcritical fashion. He was, according to one short biographical account, “the
model of a patient, courteous, kindly, humane judge.”1 He was also known
as a creative judge, an activist judge.
1

Cameron Harvey, “Foreword” in Cameron Harvey, ed, Chief Justice Samuel Freedman:
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“He was as good a jurist as this country has ever produced,” said
Rosalie Silberman Abella, then Justice of Ontario’s Court of Appeal, a few
days after the former judge’s death in March 1993. “He was a humane
intellectual, a wise populist, an unpretentious leader and a very funny
man.”2 As his friend Arnold Naimark put it so eloquently, “There may be
others whose contributions in a particular sphere were greater, but there
was no one better able than he to discern in the turmoil of daily existence
that which is essential for the continuity of civilized society; none more
steadfast in displaying the human face of justice, and none who had a
firmer grasp of the import of social developments for jurisprudence and
the practice of law.”3
Still, although he was described as “the perfect exemplar of the judicial
temperament” and a man who epitomized the “patient splendor of the
law,”4 he was also always among the first to say that law and the justice
system had their blemishes and would, indeed, never be perfect. “For we
are dealing with a system that is admittedly fallible and imperfect and it is
being administered by fallible and imperfect men,” he said in his speech
“Law and Justice—Two Concepts or One?” (reproduced in chapter 11,
below). “Sometimes the system may falter or fail, and the result will be
something less than justice.”
Through a career that spanned half a century, Samuel Freedman was a
skilled, steady, almost magical practitioner of law and jurisprudence. His
work remains important today for the contribution he made to the
building of a caring, fair society that places a high premium on the rule of
a just and equitable law system. It is the kind of essential community- and
nation-building work that, before all else, calls out to be remembered, not
forgotten.
*****

2

3

4

A Great Canadian Judge (Winnipeg: The Law Society of Manitoba, 1983) v at v.
The Honourable Rosalie Silberman Abella, “Equality, Human Rights, Women and
the Justice System” (Encounters on Human Rights Lecture Series, delivered at the
Faculty of Law, McGill University, 10 March 1993), (1994) 39:3 McGill LJ 489 at 501.
The speech was dedicated to Sam Freedman.
Arnold Naimark, “In Memoriam: Samuel Freedman”, eulogy, typescript, Winnipeg, 8
March 1993.
Ibid.
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“This was a man,” Rosalie Abella said, “who never forgot who he was,
where he came from, and how lucky he was to be who or where he was.”5
Freedman was born in Russia in 1908, arrived in Winnipeg with his
family three years later, and grew up in the city’s North End, an area with
a high concentration of struggling Jewish immigrants. “I was brought up
under the spur of honourable poverty,” Freedman says in his account of
his early years. The other products of roughly that same era in North
Winnipeg include economist and public servant Sylvia Ostry, historian
Bernard Ostry, nuclear chemist Leo Yaffe, political scientist and Oxfam
chairman Meyer Brownstone, pharmacist and politician David Orlikow,
writers Adele Wiseman and Miriam Waddington, and entertainer Monty
Hall. North Enders had to work harder, Freedman says. They had to work
“125 per cent to achieve what a south-ender could with 80 per cent.” As
one account of Jewish achievements on the prairies noted, the Jews in
Western Canada were able to move “upward in society more easily than in
other parts of Canada because on the prairies they were seen as only one
of many ethnic groups, none of which was considered a threat to WASP
dominance.”6
Freedman’s entry into law came almost by accident. It was his second
choice as a career: if he had been successful in a bid for a Rhodes
Scholarship in 1928 he would have gone into the study of the Classics.
Freedman started out practising the profession in the Depression era of
1930s’ Winnipeg and over time covered law “in all its aspects.” In the
Assize Court he handled drivers’ cases, including motor manslaughter, as
well as theft, conspiracy, and even murder. In his characteristic deadpan
way he told one interviewer: “I acted for the accused in one murder case,
Rex v Stoney. I regret to tell you that he was hanged.”
Freedman became a judge of the Court of Queen’s Bench in 1952. At
the time he was one of the youngest judges in Canada and the first Jew to
be appointed to the Bench in Manitoba. He was the second Jew in
Canadian history to be appointed to a provincial superior court. He was
appointed to the Manitoba Court of Appeal in 1960 and became Chief
Justice of Manitoba in 1971, retiring in 1983. In 1959 he became

5
6

Abella, supra note 2.
Anthony Astrachan, “On the Broad Prairie”, Present Tense: The Magazine of World
Jewish Affairs 2:4 (Summer 1975) 34.
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Canada’s first Jewish university chancellor, when he was appointed to that
position at the University of Manitoba.
“I wanted to be a judge from the moment I had contact with the law.
It was the work of the court, in settling disputes between opposing parties,
that attracted me,” Freedman said in an interview. Practise it he did, with
relish. During his thirty-year judicial career Freedman delivered more than
eleven hundred judgments. His judgment in a key obscenity case in 1963–
64 established what is said to still stand as the best guide to a definition of
the all-important “community standards” on censorship (see chapter 7). A
couple of years later his one-man royal commission into the new problem
of “railway run-throughs” was acknowledged by Canadian Transport
magazine as “a contribution to union freedom and industrial harmony.”
(See chapter 8.)
Prime Minister Lester Pearson had appointed Freedman to investigate
the issue of railway run-throughs and make recommendations, after a
wildcat strike of twenty-eight hundred CNR workers in 1964. Apparently,
soon after the Prime Minister got in touch with him, Freedman’s mother
advised, “Sam, don’t write a report that will make people lose their jobs.”
In his findings, Freedman clearly followed that advice, but more
importantly he delivered an analysis of the relationship involving labour,
new technology, and the workplace that would not be out of place forty
years later, at the beginning of a new century. When the report was issued
one newspaper opined that, “many labor experts” considered it to be “the
most controversial and far-reaching labor document of the past decade.”7
Among other things, Freedman stated in the run-through report: “The
old concept of labour as a commodity will not suffice; it is at once wrong
and dangerous. Hence there is a responsibility upon the entrepreneur who
introduces technological change to see that it is not effected at the expense
of the working class.” His conclusion: “Employees should have the right to
negotiate technological changes that would affect their livelihood.”
*****
There are two kinds of judges, Freedman once said: “The judge of
caution and the judge of valour. I hope that I can be remembered as a
7

The Winnipeg Tribune (18 Aug 1966), Winnipeg, Provincial Archives of Manitoba
(previously found at the Faculty of Law Archives, University of Manitoba).
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judge of valour.” The material collected here tells the story of Freedman’s
life and work—which is also a story of Canadian law and society through
half of a century. After Freedman’s death, the Winnipeg Free Press stated in
an editorial: “His words and wisdom will continue to inspire generations
to come.”8
It is my hope that A Judge of Valour: Chief Justice Samuel Freedman—In
His Own Words will nourish that inspiration. The following pages bring
together only a fraction of the immense body of Freedman’s work, which
consists of everything from the ubiquitous court judgments that were his
daily work for decades to the speeches, government reports, letters, and
other writings on which he seemed to work so tirelessly.
The core of this book, though, is an unfinished autobiography that
Sam Freedman started late in life. I had become friends with Sam and his
wife, Brownie, through family connections in Manitoba, and in the
summers we would often meet up at Clear Lake, in Riding Mountain
National Park, north of Brandon. Sam and Brownie invariably spent their
summers in a rented cottage in the Mooswa Bungalows, and they were
good friends of my in-laws, the Cristalls. I remember someone saying,
“This is the Chief Justice of Manitoba.” He undoubtedly said, as he always
did, “Just call me Sam.” In any case, like everyone else who ever met Sam,
I was drawn to him by his easy ways, and his seemingly easy intellect—but
especially his easy way with a joke. From that time on we met summer after
summer on our near-annual trips out to the lake.
In the summer of 1983, I remember, a friend of ours came out from
Toronto and got into a golf game with Sam. It was an experience she never
forgot—though she met him only that one time. For years afterwards she
would always ask how Sam Freedman was doing. He had that effect. “I was
golfing with a woman at Clear Lake not long after I went on the Bench,”
he once told an interviewer. “Years later I met her again and she reminded
me of something I had said to her. It was: ‘I hope the day will come
sometime when people will say, Sam Freedman was a son of a bitch of a
judge, but could he hit a golf ball!’” His passion for golf was legendary. (He
would list his hobbies as “walking, golf, and reading.”)9 “I love the game,
but I’m no good at it,” he said more than once.

8
9

“Samuel Freedman”, Editorial, Winnipeg Free Press (9 March 1993) A6.
See Dictionary of International Biography, 1976-77 edition, biographical notes (July
1975), Winnipeg, Provincial Archives of Manitoba (box 75, file no 3, May–July 1975).

xx MANITOBA LAW JOURNAL|VOLUME 37 SPECIAL ISSUE
On a visit to Clear Lake in the summer of 1992, Sam and Brownie
told me about the autobiography Sam was trying to write, and they
wondered if I might in some way be able to help with it. They had already
sent a partial draft of the autobiography out to some readers, and to a
friend at a Canadian publishing house. The two or three responses all
indicated that it was not publishable as it was—it would “need more work,”
as they say in publishing, with a gentle edge of understatement. Before I
could find the time to do anything more related to the project, Sam died,
in March 1993, leaving the autobiography unfinished.
By that point the manuscript—which Sam titled “Concentric
Loyalties”—was only 118 double-spaced pages long, with the last forty or so
pages in the form of rough notes rather than completed text; it was not
enough substance to form a book, but enough, I believed, to turn into a
book if it were combined with other materials that Sam had produced. A
couple of years later I decided to take on this project. Luckily, Dr. Lorne
Brandes of Winnipeg had, years earlier, carried out a long, highly detailed
taped interview with Sam—in all there were about twelve hours of
conversation on the tapes—and those sessions provided additional material
that could be spliced into the autobiography. A comparison of Sam’s
manuscript and the Brandes tapes made it obvious that Sam himself was
using the Brandes tapes as the basis for his own writing. Indeed, that
appears to have been Lorne Brandes’ intention from the start. In an article
published shortly after Sam’s death, Brandes wrote of his friendship with
the Freedmans and of how, “early on,” he “got the notion that it might be
a great idea to tape conversations” with the judge. Sam, Brandes wrote,
“had always hoped to publish his memoirs, and I suggested that the audio
tapes might serve as a framework for a future autobiography (sadly, for
reasons of health, a book he was never to write).” The recording sessions
began “on a cold, crisp January evening,” but not before Mrs. Freedman
had treated the two principals to some tea and biscuits. What directly
followed was a typical “Freedman moment”:
After “wiring” him and myself, I asked Sam to say a few words so that I
could set the sound levels. He complied, then insisted that I play back the tape
immediately.
A look of consternation crossed his face as he heard his voice. “I sound so
‘tsecrochen’ (broken down),” he protested. “Sam,” I replied, “if we are going to
have to stop the tape every few minutes for you to listen and complain, this will
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take more time than either of us may have.” A hearty, good-natured laugh later,
he agreed to begin.10

*****
Most of the existing autobiography concerned the very early years,
with little (except in the form of notes) about his life after the early 1930s.
Starting from that base, I added other words that came directly from Sam;
starting with the wealth of words in the Brandes interviews, but also
adding pieces from a chapter on Sam Freedman in The Worst of Times, The
Best of Times, a book about Winnipeg’s North End by Harry and Mildred
Gutkin.11 In addition to a few other shorter interviews (see “Sources”), I
also drew on Sam Freedman’s words as they appeared in speeches, letters,
news clippings, and published articles. There was also a wealth of
information in personal scrapbooks (beginning 1927, provided to me by
Mrs. Brownie Freedman), and other audio and videotapes. I have added a
few minor bridging sentences or phrases, organized the material into
chapters, and inserted epigraphs, but otherwise the book is almost entirely
“as Sam said it.” I have included annotations where it seemed necessary or
useful to fill out the picture.
The resulting book’s subject matter includes the personal story of
Russian Jewish immigrants making a place in Canada; struggles against
anti-Semitism; law and education; civil and human rights; judges as
makers or interpreters of law; labour issues; censorship; law and Canadian
democracy; the October Crisis of 1970; and constitutional issues.
A Judge of Valour documents, then, the life and work, thought and
wisdom, of this judge who was widely considered to be among Canada’s
greatest, a man known both for his influential judgments and the
eloquence of his language and thought. Sam Freedman, said former
Ottawa mayor and social worker Charlotte Whitton, “had a delicacy of
appreciation and expression in our language that was clear as crystal and as
brilliant.” In life as well as in his judgment writing and speechifying he was
a plain speaker, someone who made words count, and who most often

10
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applied them with a fair portion of humour.12 Unfortunately the printed
format won’t allow us to hear, for instance, the slight, ironic tone, the
slowly drawn-out phrasing that approaches a chuckle, as he says, in
speaking of going to see the pornographic movie The Resurrection of Eve in
New York, “In the spirit of scientific research I wanted to see what was
being shown in other places—and maybe I was just being human.” He was
famous for his “deliberately measured delivery,” as his friend William
Neville once put it.13
Always, with Sam Freedman, there was the humour. In his “A Creed
for Lawyers” (chapter 6, below) he counsels “the development of a sense of
humour” as a basic necessity for those involved in the law. The humorous
stories he told, and the stories about him, are legion, and some of them
are scattered through this book. On a TV interview at the time of his
retirement Sam said: “I think people expect a judge to be a stuffed shirt,
and that is something I am not, I do not want to be. I see nothing wrong
in having brunch at the Salisbury House or in doing any of the other
things that many other human beings do, and I shall try to continue to be
myself.” To which Brownie replied: “You can’t fight with this man. He
doesn’t fight. I might try to quarrel with him, but he doesn’t allow it. Just
calmly, easily, says nothing. Very judicial.”14
The constant thread throughout this book is that unique Freedman
way of seeing the world: applying an essential fairness to all human beings,
no matter their position or walk in life, always taking into account what he
called “the human factor.”15 Sam Freedman’s account is of a happy life, of
pleasant memories and forward progress, a belief in the basic goodness of
people. That philosophical but optimistic viewpoint permeates these
pages: his belief that reasonable people outnumber the crackpots (of which
12

13
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he came across more than a few in his career as judge). It is an attitude
combined with an understanding of law at its deepest and most complex
levels, combined with what one writer called an “awesome talent.”16
The positive attitude, the sense of goodwill, extended towards the
country that his parents adopted: its democratic basis, its potential benefits
for all who live therein. The attitude extended to a faith in government—in
the idea that governments could “act with vigilance and wisdom”—an
attitude that has now become less prevalent in an age of mistrust of
government and the push to downsize, to opt out of government
responsibility for the nation’s problems. He took a positive approach, for
instance, towards the country’s immigration policies. He once said those
policies “were to bring to our shores many people from Europe and other
lands.”17 This despite the documented prejudice of the country’s leaders,
as evidenced by their statements and their administrations’ policies on
Jewish immigration from the nineteenth century until the midpoint of the
twentieth.18 Sam Freedman quotes Sir Wilfrid Laurier as saying, “The
nationality of Canada will be freedom.” He could just as easily have
quoted the critics of Canadian policy. But he didn’t; his positive,
optimistic approach led him to Sir Wilfrid. Freedman consistently plays
down—though he doesn’t ignore—the prejudices of Canadian society and
its leadership, and applauds the progressive values—those values which, he
admits, may not be fully realized but which are part of the “objectives” that
are “constantly ... before us as a glorious ideal,” and towards the
attainment of which the society has long been working, and is still working
today.
The picture we get is of a man dedicated to his craft, a storyteller
steeped in political and judicial history, a person of immense energy and
achievement founded in a consistently enduring liberal temperament. In
his unfailingly polite way he speaks out against materialism, cynicism,
against apartheid in South Africa. His undying faith in logic based on
“facts” is tied to a sympathetic recognition of human frailties and
16
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weaknesses. In the pursuit of justice he believes above all in the great need,
as he puts it, “to balance the claims of the individual and the claims of the
group .... Involved in this is a wholesome understanding of the need to
preserve one’s individuality against the pressures of conformity. It includes
the right of honest dissent from prevailing points of view. Socrates
expressed it thus: ‘The unexamined life is not worth living.’”19
Reflecting, for instance, in 1968 on the troubled times of the student
revolts, he would say, firmly, “I place myself on the side of the students.”
But he tempered this position: “Student power may be acceptable, student
tyranny never .... The liberal way of reason, of moderation, of persuasion is
admittedly neither as spectacular, nor as dramatic, nor as speedy perhaps,
as the way of violence. But it leaves less scars. And, above all, it is moral in
spirit, lawful in nature, and likely to prove more enduring in character.” 20
Despite his record on defending individual rights of citizens—whether
students, railway workers, striking mall employees, or alleged murderers—
both in the Court of Appeal and in public forums, Sam Freedman as
judge would hold firm on matters involving the safety and perpetuation of
state institutions. This tension—between individual rights and protection
of the state—would come immediately to the fore in the crisis of October
1970 (see chapter 10).
But in a world in which definitive answers to human problems are
elusive, Sam Freedman seemed always to see signs of hope and
encouragement. He became known as “a kindly philosopher who points
the way to a good way of life.”21 Sam Freedman’s words present an
anatomy of judging and justice, not just as those key elements of society
have been in past practice, but also as they might be sometime in the
future: as an ideal, as an aspiration to greatness—as a firm and abiding
example of the justice system at its very best, a system striving always to do
the right thing.

19
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Fig. 1

1
The Early Years
They came to this country as adults; and they came in quest of greater
opportunity and freedom. They brought with them little of material possessions,
but they brought other things instead, things of great worth and enduring value:
above all else, a devotion to Judaism; a love of learning, a yearning for freedom.
[From notes for a speech, “The Weidman Centenary,” 1982]

I

n the years of my childhood three things signalled the existence of an
emergency. One was the taking of a taxi rather than a streetcar, the
second was the sending of a telegram instead of a letter, and the third
was making a long-distance telephone call. The resort to a taxi, the more
expensive means of conveyance, was a rare occasion; so rare indeed that it
was confined to situations of special gravity, where speed was of utmost
importance. So too only a matter of utmost urgency would warrant the use
of the telegram, the costlier mode of communication: announcing a death,
a birth, an engagement to marry, or the like. And the use of the longdistance telephone call automatically conveyed a message that something
serious or important had occurred.
Plainly these choices operated in an atmosphere of economic
deprivation. I grew up under the spur of honourable poverty. We were in
truth a poor family, with little in the way of material endowments. But in
the North End of Winnipeg, where we lived and worked, and where I
spent my youth, no one else had much more. Our poverty, though
limiting in its effects, was endurable simply because it was a burden borne
more or less equally by all of us in the neighbourhood. Indeed, in later
years the area where we lived, around Stella Avenue and Aikins Street,
became the subject of “old-end redevelopment,” which was the polite way
of saying slum clearance. So you could say that in those early years of the
century we lived in a small slum area. Not that as children we were
conscious of the fact. Children don’t think of those things.
*****
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People in general, and officialdom in particular, seem to have an
obsessive and unholy concern about the place of one’s birth. Practically
the first question an immigration officer will put to anyone arriving at a
Canadian border is, “Where were you born?” I have had to answer that
question dozens of times, always with a sense of embarrassment, and
always with a hurried addendum that I remember nothing about the old
country and am strictly a Canadian. Because I was born in Russia, on
April 16, 1908, and because my family left there in 1911 to come to
Canada, my memories are all Canadian. For that I am thankful. I have to
take my Russian origin on information and belief. I know I lived in Russia
for three and a half years because my mother told me so.
This peculiar but intense preoccupation with my birthplace can spring
up in the most ordinary social communications. One time, for instance, I
was a participant in a symposium sponsored by the Great-West Life
Assurance Company. My role was a relatively modest one. I was the
moderator of one of the panel discussions. Those taking part in all the
panels were persons of distinction, whose reputations in their fields were
national in character and in some cases even beyond that.
One of the distinguished visitors was Sir Roger Bannister, known
around the world as the first person to break the four-minute mile. I was
introduced to him as Chief Justice Freedman, the Chief Justice of
Manitoba. With the utmost cordiality, Sir Roger engaged me in
conversation. “Have you lived in Winnipeg all your life?” I saw at once
what was coming. “No,” I replied, “I was about three and a half years old
when our family came to this country.” Sir Roger’s next question was the
inevitable one. “Where were you born?” I answered, “In Russia.” Our
conversation continued for several minutes. Sir Roger was all charm and
enchantment. Not every day did he meet a Chief Justice born in Russia.
The following day my wife Brownie found herself seated next to Sir
Roger at a luncheon arranged in connection with the symposium. When
she was introduced to Sir Roger, his instant comment was, “Your husband
was born in Russia. I had the pleasure of meeting him yesterday.”
My father, Nathan, and my mother, Ada—her family name was
Foxman—left the old world and came to the new in the pursuit of liberty.
They both came from a small town near Zhitomir in the Ukraine. They
were married in Zhitomir in February 1898—the exact date is uncertain,
because they always celebrated the anniversary according to the Jewish
calendar, resulting in fluctuations from year to year. Life for the Jews of
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Russia—as it was for the Jews of much of the rest of continental Europe—
was tense, precarious, and marked by fear. The word “pogrom” was seared
into the soul and flesh of my parents and the other immigrant Jews who
were their contemporaries. Their European existence was lived under the
constant fear that they might be victims of a pogrom—that is to say, of an
organized attack on Jews (men, women, and children), of homes and
synagogues burnt, of possessions looted. All this, while officialdom in
Russia conveniently looked the other way.
Jewish emigration from Europe bears a direct relationship to the
occurrence of pogroms. Thus the exodus from Europe in 1882, in what
for that time were large numbers, was a response to the Kishinev pogrom
of 1881.1 And the immigration to Canada in the first decade or so of this
century followed upon the recurring series of pogroms of varying intensity.
My wife’s family (the Weidmans) was part of the 1882 group. My own
family was part of a later group. But the pattern was the same: pogroms
this year, emigration of Jews the next.
That our family should not live in Russia for the whole of our lives
was a basic premise claiming our allegiance. Just when we could make the
break would depend on circumstances. But the lure of the New World
gripped us in increasing measure. Already in 1909, an uncle—my father’s
brother—had made the change along with his family. He chose Canada,
and more specifically Winnipeg, because a brother-in-law of his had, a year
or two earlier, made the big move and settled there. The pattern was
becoming more and more familiar. One chose his destination according to
established links. Thus it was that when my father’s turn came, he chose
Winnipeg, as his brother had done before him. He had to make it to the

1

The infamous Kishinev pogrom, noted for its severity and cruelty, took place in 1903,
though it is possible that a less prominent pogrom had taken place in 1881.
Intensified repression and violence against Jews had begun in spring 1881 following
the assassination of Alexander II, for which Jews were blamed. That April, a series of
“vicious pogroms” had taken place across Southern Russia, in Elisavetgrad, Kiev,
Bialystok, Kharkov, Odessa, and many other smaller towns. The Russian government
not only encouraged, perhaps even instigated, the violence, but also brought in new
legal measures restricting Jewish movement and activities. In Harry Gutkin, Journey
into Our Heritage: The Story of the Jewish People in the Canadian West (Toronto: Lester &
Orpen Dennys, 1980) at 26, the author writes: “In the thirty-three years between the
assassination of Alexander II in 1881 and the outbreak of World War I, one-third of
east European Jews left behind their homelands.”
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New World on his own, and he didn’t travel overseas first class, but
steerage.
In those days a family’s move to the New World often came about in
two shifts. The first would bring the father here. The second—following a
year or two later—would bring the mother and children. The length of the
interval between the two events would depend on the father’s ability to
establish himself to the point at which he could qualify for a bank loan
large enough to finance the adventure. One Winnipeg banker, Mr. W.F.
Alloway, was especially helpful in this regard. Mr. Alloway, of the banking
firm of Alloway and Champion, later became well-known as the founder
of the Winnipeg Foundation, an institution that supports a large number
of organizations—charitable, recreational, educational. But before that he
had become known and revered by the local Jewish community for being
the banker of the Jews. With a fine sensitivity for the problems
confronting these immigrant Jews, Mr. Alloway bent over backwards to
help them, often by granting extensions of time for payment of the
instalments.
About a year and a half after my father’s arrival in Winnipeg he
arranged, with Mr. Alloway’s help, for my mother and her children to
come. By that time the family had five children—Charles, Lillian, Harry,
Fred, and me, the youngest. The trip, from beginning to end, took almost
six weeks—including more than two weeks for the ocean crossing itself.
Although I have no personal recollections of it, I did hear my mother tell
the story of it on numerous occasions. My mother, let the truth be told,
needed only a minimum of encouragement to plunge into a recital of the
voyage in all its detail. She stage-managed her performances in professional
style. She seated her listeners in such a way that each would be able to hear
her, and see her too. She spoke for about fifty minutes, the length of a
professor’s lecture to his students. She was always a great hit. Years later,
when widowed and alone, she became a resident of the Sharon Home, a
facility with nursing care and, no less important, a kosher kitchen. Within
a few days of her arrival she began to “hold court.” Her neighbour ladies
came to extend a greeting of welcome, but remained to be part of Mrs.
Freedman’s audience. Included in her repertoire, we may be sure, was the
story of her voyage from the old country to Winnipeg.
She would say it was an eventful journey and that on the ship she kept
herself busy sewing for the five children. One part concerned the last leg
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of the trip, the train ride from Halifax to Winnipeg.2 The many immigrant
families just off the ship, like the Freedmans, gathered at the railway
station to take the train to Winnipeg or other places, and they were
understandably concerned about communicating with their husbands, or
other relatives, letting them know where they were and about when they
would arrive. They didn’t know English and had no idea of how to go
about sending a message in this strange place. However, one enterprising
man from the Halifax area had directed his mind to this very problem. He
gathered the immigrants together and kindly told them that he would do
them the service of sending a telegram, giving details of the expected
arrival, to the person who was waiting for them. He would do this, he said,
in return for a payment of five dollars from each family. Nearly all of them
took up his offer, the Freedmans included, but not a single telegram was
received at the other end. The friendly man turned out to be a con artist.
The result for the immigrants was worry, mental anguish, and much
shedding of tears. Some of the members of our group fared better than we
did. Those who were to receive them had telephones. Our father did not
have a telephone, so that slowed down communications between us. If
telephone communication had been available, we could have found out,
relatively quickly, if Father had received a telegram dealing with our
arrival. As matters stood, we remained in the dark on that question. As we
approached the Winnipeg station after the long, tiring trip, we could only
speculate that father might have received the telegram and at that very
2

Although the story here, as told in Freedman’s autobiographical manuscript, indicates
that the family arrived in Halifax and travelled to Winnipeg from there, a letter of
March 3, 1942, written by Sam Freedman to provide information for insurance
policies, gives the port of debarkation as “Portland” and notes, “I have been unable to
find out in what province or state this would be. It may have been Portland, Maine, as
my parents told me that from Portland we travelled to Chicago, then to St. Paul, then
to Winnipeg.”
The letter lists the port of embarkation as “Libau, Russia,” with the family’s
arrival in Portland given as December 27, 1911, on the ship “Canada,” and arrival in
Winnipeg as “about January 3,1912.” The members of the family, in addition to Sam
himself, were listed as “Mother, Ada Chasen, Brother, Charles Chasen, Sister, Lillian
Chasen, Brother, Harry Chasen, and Brother, Fred Chasen.” The letter notes,
“Correct spelling of name at that time – Chasen, changed to Freedman on arrival in
Winnipeg.” Letter from Sam Freedman to The London Life Insurance Company,
Winnipeg (3 March 1942), Winnipeg, Provincial Archives of Manitoba (box 65, file
no 3).
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moment be setting out for the railway station to gather us in. We would all
feel very foolish if “like ships that pass in the night,” we passed each other
by. So once in the station we remained waiting for something to happen.
My brother Harry took me for a walk around the station. We were
wearing our Russian clothes, and two Jewish cattle buyers who had just
come in from a western point began to talk to us in Yiddish. Harry
responded in that language, telling them that our mother was waiting,
resting in another part of the station. The men immediately asked us to
take them to her. When they saw her, one of them called out her name,
“Ada.” Seeing her still puzzled, he added, “It’s Menachem.” He had lived
in their village, and the families had been good friends. There was great
joy at this fortunate meeting, and things began to move with greater speed
under Menachem’s direction. Within a short time we were reunited with
our father.
So our long journey was over. A new chapter was about to begin.
What it might contain we did not know. But we entered into it with hope
and optimism.
*****
In Canada my father, Nathan, became a junk pedlar with a horse and
wagon, and that’s what he did until he retired at age seventy. He had been
a cattle buyer in Russia, but when he came to Canada he didn’t know the
language, and he never went to school here. He was in a sense the prisoner
of the old country traditions that the immigrants brought with them: the
ideals, yes, but also the handicaps.
I was the fifth of eight children, although one of us, Chassia, lived
only for about six months. My childhood memories centre around the
North End’s Stella Avenue and Aikins Street. We lived on Redwood
Avenue until I was about eight years old, then moved to Stella Avenue,
and then, when I was in Grade 5 or 6, we went to 105 Aikins Street,
staying there until I was in Grade 11. We lived in one small, rented house
after another—you would think we lived on wheels.
The intersection of Stella and Aikins provided me with both a
meeting place and a playing field. There I would join my school friends—
all boys, no girls—either to talk away the hours or to engage in some form
of sport. A favourite form of winter sport was hockey—not the real thing,
but our own adaptation of the game. This was hockey without skates,
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without regular hockey sticks but with improvised substitutes, and even
without a real puck. We came up with an acceptable alternative for a puck:
a lump of frozen manure. In that district there were few automobiles, but
many horses, so our supply of manure pucks was reasonably well ensured.
In the course of a game one puck would be subjected to a steady battering
until it ceased to be serviceable. A replacement for it would be readily
found, thanks to the horses of our neighbourhood. One could truly say
that in our version of hockey a puck in the face constituted a double
hazard.
Not until I was fifteen and in Grade 11 did we live in a house that
contained what was described as “full plumbing.” Before that we had a
toilet in the basement and a wash basin in the kitchen, but not a bathtub
or a shower. Our baths were taken in the kitchen, in a big washtub. The
cold water would go in first, followed by a kettle or two of hot water,
followed then by me, after first carefully testing it, or, on some occasions,
by my younger brother Max and me. Because the taking of a bath in the
Freedman household was clearly a major production, some appropriate
doubling-up was invoked to ease the situation, and with seven children it
could by no means be a daily exercise. We were allotted different days. I
am sure that my present love for a bath or a shower is a reflection of my
profound distaste for the washtub, which for the first fifteen years of my
life had to serve as an inadequate and unwelcome substitute for the real
thing.
*****
My father and mother were married for sixty-five years. They had a
very happy marriage. It may not have been graced with an abundance of
material possessions, but it contained the basic elements that counted—
understanding, mutual respect, mutual love. These they had in large
measure.
Both of my parents were highly intelligent people—I marvel now at
their good taste. I remember we had a gramophone which you had to wind
up, and if you forgot, the voice would suddenly start to turn from a tenor
to a bass. They had cantorial music, but the best of it: Rosenblat, Kwartin,
Hershman, and a number of others. And then there were the classics of
the day: “The Volga Boatman,” with Boris Chaliapin, Enrico Caruso
singing his famous arias from Aida and Pagliacci, and there must have been
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a John McCormack. Chaliapin and Caruso and McCormack were to be
found in many Jewish homes at that time, as these people of my parents’
generation reached out for the finest in art, as they understood it.
Fidelity was taken for granted. My mother, more of an extrovert than
my father, always shone out first. It was only in later years that I came to
have a better appreciation of my father’s qualities, especially his fine
education in Yiddish and Hebrew. His favourite hangout was the
synagogue, where he and his cronies would discuss all manner of issues,
mitten grobben finger, in great depth.
The other element that pervaded our family lives was a sense of
humour, which both my parents had and appreciated. I remember one
time my parents went out for a walk. After a while they came back into the
house laughing. We said (as the conversation was all in Yiddish—it loses a
bit in translation), “What is it?” Mother said, “Your father made a witty
remark.” We said, “Let’s hear.”
We were told they had been walking down the street when suddenly
my father spied a dime on the ground, and stooped to pick it up. Not
content with his good fortune, he began to gloat about his discovery. He
said to my mother, “We’re both walking but I find the ten cents and you
don’t.” My mother said, “You find the ten cents because I walk with my
head in the air and you walk with your head in the earth.” My father said,
“You walk with your head in the air because you’ve got me, and I walk
with my head buried in the ground because I’ve got you.”
Another time my mother was going to a Mizrachi meeting.3 She had
her coat on. There was a knock on the door. A neighbour lady came in
and said, “If you’re going to the Mizrachi meeting then, Mrs. Freedman, I
will go with you.” My mother said, “Fine.” The lady said, “But Mrs.
Freedman, you know you are going to have to make a speech there.” This
led to consternation on my mother’s part. She asked, “What kind of a
speech can I give them?” My father said, “Give them the speech that you
give me.”

3

The Mizrachi Organization, founded in 1912, was a Zionist body of Orthodox Jews
that, in its Winnipeg branch, raised funds for religious schools and institutions in
Palestine and supported the efforts of the Jewish National Fund, a worldwide
campaign to collect money to purchase land in Israel for Jewish settlement. Arthur A
Chiel, The Jews in Manitoba: A Social History (Toronto: University of Toronto Press,
1961) at l59, 167.
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No one loves freedom as much as the person who has had it and lost
it, or who has never had it at all. My parents and the other Jewish
immigrants of their time found in this new land, in America, a breadth of
freedom greater than anything they could have imagined. The sense of
freedom was established slowly but grew with the evolution of time. In
Russia, Jews could never regard the policeman in uniform as a friend or a
protector. In Canada, his counterpart, though at first viewed with
suspicion, gradually won their confidence as their policeman, one who
could be trusted to protect the interests and safety of all people, Jews as
well as non-Jews. The uniform, a symbol of power and authority,
represented something far better in Canada than it ever did in the lands
from which they had departed.
The power of a uniform became the theme of a story told again and
again in my family. In or about the year 1920, the lieutenant-governor of
Manitoba, Sir James Aikins,4 was invited to deliver an address to the
Jewish community of Winnipeg. Although my father’s and mother’s
knowledge of English was still exceedingly limited, they were determined
to be present at this event, and so on the evening in question they went,
along with hundreds of other Jews, to the Talmud Torah Hall, in the very
heart of Jewry’s North End. Most of the people who filled the hall had,
like my parents, only a rudimentary knowledge of English, and their
attendance was little more than an act of courtesy towards the
distinguished guest who, they felt, was honouring the Jewish people of
Winnipeg.
When my parents returned home later that evening, still in the
afterglow of a thrilling experience, the children gathered around and
asked, “How was the lieutenant-governor?” Mother and father agreed that
the evening had been one of the greatest times they had ever enjoyed,
though one of them added that the lieutenant-governor himself did not
speak—another gentleman had made the speech of the evening and he was
simply wonderful. They would never forget the event, my parents said.
In the next day or so we heard other accounts of the evening, and we
learned that the lieutenant-governor had been accompanied by his military
aide-de-camp, resplendent in his military dress. The lieutenant-governor
had worn a dark business suit. To my parents, and to several hundred
others like them, the man in the uniform was assuredly the lieutenant4

Sir James Albert Manning Aikins (1851–1929), a lawyer and politician, was
lieutenant-governor of Manitoba 1916–26.
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governor. That he permitted “another gentleman” to make the speech was
simply an example of his great-heartedness. Such was the power of a
uniform. Not without some difficulty were we able to persuade our
parents that they had not only seen the lieutenant-governor but had also
heard him speak.
Yiddish was the language of communication in our home, at least in
our earlier days. My father and mother always spoke to each other in that
language, and for a short time the children too spoke to each other in
Yiddish. My brother Max once remarked, “If I could speak with half the
skill and wit in English with which my mother speaks in Yiddish—I would
give my right arm.”5 Inevitably and quickly, as we children absorbed the
influences of our environment, we more and more resorted to English.
Two parallel forces operated to make the victory of English a certain one.
First, day in and day out, we were exposed to that language. What we used
in school and on the street could not easily be doffed or discarded as we
touched the front steps of our home. The other force was the gradual
acquisition by our parents of a knowledge of the English language. This
did not come easily or quickly to them, but a day arrived when our use of
English in conversation evoked comprehension from them, and thereafter
our communications in that language improved year by year.
We didn’t attend a parochial school, but had the next best thing, a
Hebrew teacher who came to the house. I think his name was Mintz. He
came about three times a week, which we thought was too often. We tried
to hide from him, but he always found us. He tried to teach us the Hebrew
prayers and a little bit of Hebrew writing, but we were more interested in
soccer, football, and baseball, and we resisted this intrusion on our more
urgent activities. I did not have a formal bar mitzvah and neither did my
brothers Charlie, Harry, Fred, or Max, because a bar mitzvah, even on the
most modest scale, required a party, a kiddush complete with wine. It was
something we couldn’t undertake financially for each son, and so we
didn’t have it at all. I became thirteen years of age by fluxion of time.
That’s the usual way one achieves it, and I was usual.
5

See “An Eloquent Jurist”, Editorial, The Brandon Sun (9 March 1957), Winnipeg,
Provincial Archives of Manitoba (box 101, file no 17). The editorial adds: “In that
[Freedman] household books were second in importance to bread. There is a legend
among the staff of St. John’s branch of the Winnipeg Public Library that the
Freedman children read the shelves clean.”

A Judge of Valour 11
My older sister, Lil, went out to work fairly early after grade nine, so
her Jewish education was minimal. My younger sister, Caroline, had a
good Yiddish education, but that was because she did it largely on her
own, encouraged by the family of Rabbi Herson, a next-door neighbour.
My brother Fred had the same instruction I had in Hebrew, but was more
interested in it. He later lived in St. Paul, Minnesota, and before he died
in 1980, he was at a stage where he could daven well and lead the
congregation from the pulpit. I admired him for it. I spoke Yiddish, but
never learned to master Hebrew. I go to Israel often, and the fortunate
thing is that most Israelis speak English.
What was happening in the Freedman household was duplicated in
many a Jewish home. Indeed, so similar and so widespread were the
reactions to the language problem that a genuine fear arose that Yiddish
might not be able to survive the threat which the situation posed. This fear
was by no means groundless. Indeed it is encountered whenever a
minority culture confronts the culture of the majority group, particularly
when the latter welcomes the minority’s approach as part of an assimilative
process.
Ours was an Orthodox home, and that it did not produce strong
Orthodox offspring is something for which I cannot blame our parents.
When we entered the university, we were taught to look at facts and to
question. It became very hard to give an unqualified acceptance to
Orthodox Jewish customs when the rationale for it didn’t satisfy us.
Many years later, when I was a student at the University of Manitoba,
I was active in the work of the Menorah Society, an organization for the
Jewish students of the university. Among its activities was the sponsoring
of debates and discussions. One of the recurring themes for discussion was
the question: what is it that has kept the Jewish people alive through the
ages? The answer then given—and the same answer would be applicable
today—was twofold: pressure from without, and cohesion within. Pressure
from without referred to anti-Semitism; and just as in physics pressure
solidifies, so pressure in the form of anti-Semitism solidified and
strengthened the Jewish group and helped to keep it alive.
That external pressure was a factor contributing to Jewish survival
cannot be denied, but the internal cohesive factors were given less credit
than they deserved. These factors included language, culture, a way of life
in which Jewish humour and Jewish cooking played a significant role, and
the movement towards a Jewish national home, a movement which, since
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1948, was transformed into a devotion to the cause of Israel. The
emergence of the state of Israel has added a new feature to the internal
cohesive factors.
The free society in which we live today is largely, though not entirely,
unmarred by the racial prejudices and discriminations that characterized
the external pressures of an earlier day. In its wake a different problem
emerged: can Judaism survive the challenge of freedom?
*****
I am a product, then, of Winnipeg’s North End, and according to the
considerable literature that has emerged from and on that area, to be one
of its alumnus or alumna is to possess a badge of distinction. Such a
person is entitled to look upon himself as a graduate of the school of hard
knocks, a school whose colours are black and blue. Toughened and
disciplined in that environment, the graduate emerges into the wider
world ready to meet and overcome its many challenges. Nothing that he
will encounter in the outside world will be as hard as what came before.
Our graduate of the North End will possess a special kind of drive.
Fiercely competitive as he was in the North End, he will emerge into the
larger forum with a willingness, indeed a determination, to go the extra
mile. He will be acutely aware that to meet the broader competition now
facing him, he must put forward not merely one hundred per cent of
effort, but at least one hundred and ten per cent. Avis tries harder,
because it is in second place rather than in the lead. Long before Avis had
acquired and publicized its slogan, the graduates of Winnipeg’s North End
were already putting that slogan into daily practice.
My school education began at Strathcona School in 1913. I was then
five years of age. There was no kindergarten available at that time, and I
was permitted to enrol at school before the usual age of six years. I recall
little of that first school except the embarrassment of having to collect my
older brothers’ books at the end of every day, just as the class was saying
the Lord’s Prayer, so that Charlie and Harry could rush off to sell their
newspapers on the street. Two years later I entered Aberdeen School,
which supplied me with more vivid memories.
The student enrolment at Aberdeen School reflected the ethnic mix of
the neighbourhood around it. The Jewish group predominated. When the
High Holidays came and the Jewish students were absent, what remained

A Judge of Valour 13
was so thin that it hardly merited the usual form of teaching. A hold-theline attitude was adopted until the holiday was over and the Jewish
majority were back in their seats. Smaller groups included Ukrainians,
Germans, and Poles, among others. Anglo-Saxons were also there, but in
small numbers.
One day in our classroom an encounter of considerable interest
occurred between a girl and our teacher. A big factor in this incident was
that the student, V., was of English background, and not a “foreigner”.
Early in the morning the teacher, Mrs. B., slapped V. hard in the face,
causing her to burst into tears. When the afternoon session began, V. was
not present, but a few minutes later came a knock on the classroom door.
Mrs. B. answered, and from my seat I caught sight of V. and a woman, V.’s
mother no doubt. Mrs. B. stepped out into the hall and closed the door
behind her.
A spirited and angry dialogue ensued. V.’s English mother, it
appeared, was giving as well as she received. Clearly she could respond to
our teacher in a way that the mothers of the Jewish classmates would have
been unable to do. After a short while Mrs. B. opened the door and the
three participants entered the room. Mrs. B. asked, “Class, did I slap V. in
the face this morning?” With one voice, the entire class, including me,
said, “No.”
Mrs. B. had taken a gamble and won. But for her it may not have been
such a gamble. She had a keen appreciation of the awe or fear with which
these young children looked upon their teacher, and sensed that they
would respond to her question exactly as they did. Not without shame do I
recall my participation in that sordid episode. If I had my life to live over
again, I would have said—as I should have said at the crucial moment—
“Yes, you know very well you did slap V. in the face this morning.” But
injustice won the day.
There was, to be sure, some rivalry and fighting amongst the different
ethnic groups in the city. In the pre-1920s and early 1920s, Aberdeen
School played sports against Machray School, Strathcona School, and King
Edward School, which were largely non-Jewish. We always ended up in
fights, and usually we lost. The non-Jews were tougher, it seemed. We did
have some protection from a young man named Jack Levick, known as
Jack Prizefighter. He was a tough guy. When he came along to an event,
no one would start with him—there would be no fights, and that was an
off-the-field victory for the Jews.
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We knew that on the other side of town there was a richer area, the
Wellington Crescent area, the South End. For one thing, our school team
would play in the city finals against the South End team and we would
trek to their school. In those days we made the long walk across the Salter
Street Bridge over the CPR tracks—we very rarely spent a nickel for a
streetcar. But the walk didn’t hurt us in the long run. I think it taught us
the value of a dollar, and that continued when we went to the university.
Plenty of times I walked over that bridge coming home from some event. I
might get a nickel for the streetcar to go up there, because I had to get
there at a certain time. Coming home, with a bit of leeway and without
the nickel, I walked on the bridge, in the middle, unprotected, gales of
wind blowing, me with my cap and the earflaps down, the frail figure
battling against the storm. But we did it and we did it and we did it.
Another incident of my school days has more pleasant resonance. I
was thirteen and in grade eight. In our history class we were approaching
the subject of Confederation. Our history teacher was a Mrs. Wallace, a
gifted, imaginative, and inspired teacher. She taught us to be interested in
historical personages. She conceived the idea of a re-enactment of the
Confederation story, with students in the class playing the roles of the
various Fathers of Confederation. I was assigned the role of George
Brown. A friend of mine, Michael Syme, was Sir John A. Macdonald, and
another friend, Max Wolinsky, was Étienne-Paschal Taché. In all about a
dozen students were selected for the project. Mrs. Wallace went to the
original speeches made at the conferences that had led to Confederation
(Charlottetown, Quebec, and London, 1864 to 1867), edited them,
reducing them to their basic essentials so that the roles of the young
students would not be too heavy or unmanageable. She then fixed a day
for the presentation of the historic drama before the rest of the class.
When curtain time came, the students, well-rehearsed by Mrs.
Wallace, gave a stirring performance. Soon other teachers and other
students asked to see the show. So another date was fixed, on a Friday
afternoon, this time in the school assembly hall for the entire student body
and teaching staff. Another success was recorded. Very quickly a new
demand followed. Now the parents wanted to see the performance. The
North End Y.M.C.A. at Selkirk Avenue and Powers Street was accordingly
booked for a Saturday evening. That event drew a full house, to the
delight of everyone concerned with the project. Here was history brought
to life through an inspiring teacher who tried to make the Confederation
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story vivid and meaningful for us. There weren’t many Mrs. Wallaces in
the school system, and I cherish the memory of the one we were fortunate
to have at Aberdeen School.
I entered Grade 10 at St. John’s High School in June 1922. When I
graduated two years later I had the honour of being class valedictorian at
the graduation exercises. The school was well over a mile away from our
home. We walked all the way, summer and winter, and usually back and
forth at the noon hour too. Sometimes on special occasions we might take
a sandwich with us, and if we had a nickel we would buy a sugar-coated
jelly buster, but that was a rare treat to be savoured. My two years at St.
John’s were exceedingly happy ones in nearly every respect. I even liked
the machine shops people, although I was no good at that work. I
remember a Mr. Johns who took part in the 1919 General Strike. St.
John’s also had a wonderful English teacher named Miss Ada Turner,
perhaps the best teacher I ever had. She was exceedingly well-equipped
with the knowledge of English literature, poetry and prose, and did her
best to pass it on to us. In some cases she found resistance, because we had
our mistakes and our fools, but we had some good students.
About forty years after I graduated from St. John’s High School, I
went back to talk to the students there, and they asked me what I would
do differently if I were a student again. I told them, “I would spend more
time on athletics. In my day, three times around the cinder track was half
a mile. You needed no stop watch to time me—a calendar would have
done quite nicely.”
A qualification to my exuberant assessment of the school arises from
my limited and not very happy social life. I was an awkward kid, ill at ease
in the presence of girls, so I did not seek their company, fool that I was.
But this was the fault not of the school, but of myself.
One of the things I remember well was an oratorical contest
sponsored by the school. It proved to be a resounding success. Its origin
lay in the desire to provide some useful project for the large number of
students who took their lunches with them to school, gobbled them up in
about ten minutes, and then for the next hour or more wandered around,
looking for something to do. Someone came up with the idea of an
oratorical contest. The idea met with instant approval, and a committee
was chosen to settle the details of the plan.
It was decided to hold a series of noon-hour events in an elimination
contest. The winners in those events would be entitled to participate in
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the final contest, which would be held in the evening and be open to the
entire student body, the teaching staff, the parents and relatives of the
students, and as many others as could be accommodated in the school
auditorium. A panel of St. John’s teachers would act as judges, and a
qualified person would be sought to act as critic and commentator—a
move that carried with it the seeds of danger. Three medals—gold, silver,
and bronze—would be awarded to the frontrunners.
As it ended up, I was one of eight students who found themselves
competing for the final honours in the oratorical contest. Seven teachers
constituted the panel of judges. Professor W.F. Osborne, a distinguished
public speaker, was the critic and commentator. When we drew numbers
to determine our speaking sequence, my lot was to be number eight, the
last in line.
The topic I had chosen was “Utopia and the Jew.” My theme was that
we would never build a utopia until we freed ourselves from the incubus
of anti-Semitism and other forms of racial and religious prejudice and
discrimination. It seemed to me that the speech was well received. After all
the contestants had finished, the chairman requested the judges to retire
for the purpose of arriving at their decision, and he then introduced
Professor Osborne, inviting him to the platform to perform his function as
critic and commentator. As Professor Osborne was walking up, a friend of
mine whispered to me, “I was watching him. He just couldn’t stop
applauding your speech.” My hopes were up, to say the least.
Professor Osborne was in splendid form. He spoke with vigour, wit,
and enthusiasm. He was particularly impressed, he said, with the idealism
manifest in each contestant’s treatment of his topic. He had words of
praise for each of the participants, accompanied now and then by a
suggestion, tactfully expressed, on how the product might still be
improved. When he came to the eighth effort he paused for a few seconds,
then said, “And finally that last brilliant and breathless thing, Utopia and
the Jew.” But at that point he stopped short, because the judges were
returning to the auditorium and the school principal, Mr. G.J. Reeve,
quickly took over to announce their decision. The gold medal went to
Alfred Berman, who had spoken on the topic “Armenia the Martyr”. I
won the silver medal.
Looking back at the event across a span of nearly seven decades, I
recall my reaction as one of disappointment but not of bitterness. When
Alfred Berman was delivering his speech, I sensed that he would be the
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man to beat. The speech was lucid and instructive, and well delivered. He
was a worthy winner. And a silver medal should not be looked upon with
contempt. For myself the silver medal represented a mark of distinction
then, and it still represents that today.
St. John’s Tech produced a large number of distinguished graduates.
When the 75th anniversary of the school was celebrated, one feature was
the singing of operatic arias by three members of the Metropolitan Opera
Company of New York, all graduates of St. John’s High School. I wonder
how many high schools on this continent could match such an
achievement. But the alumni of the school also excelled in the academic
world, in the world of sports, in the domain of television, and in the
learned professions, including the sciences. They laboured hard and well,
and their efforts were often crowned with glory. There is a quality of
uniqueness in the signal accomplishments of this high school, set in the
heart of a Western Canadian prairie, nearly five hundred miles from the
nearest sizeable city, yet virtually on its own doing great things and moving
always to the “next milestone, and beyond.”

2
Student Days at the University of
Manitoba
The ideal student ... will be constantly weighing, examining, pondering,
reflecting, discarding, and analyzing facts in order that he may know that “the
little things are little, the big things big.” He will above all and before all be
guided by a true sense of realities that will give him prudence, balance, and
wisdom. Books will be his tools, ideas his materials, the library his workshop, and
achievement his product.
[“The Ideal Student,” The Manitoban, October 1931]

I

t was not until my parents’ later years that I fully understood and
appreciated the extent of their talents and accomplishments. Their
very move from Russia to Canada, practically halfway around the
world, was itself an act of great courage. They knew that this was a land
whose language was completely strange to them, whose way of life was
sharply different from their own. But they faced the future, uncertain
though it was, with fortitude and faith. Not even in its darkest days, when
the world seemed to have bared its teeth at them, did they lose faith in an
ultimate future of tranquillity and contentment.
Nor were my parents alone in this. They and their immigrant Jewish
contemporaries were part of a generation whose story has not yet been
fully told. What I write about my father and mother is representative, in
its essentials, of the experiences of the generation as a whole. It was a
remarkable generation indeed.
Primacy of place I give to their love of learning. In cherishing that
ideal, the members of the generation were being faithful to a great Jewish
tradition, a tradition which proclaimed with pride that “the scholar takes
precedence over the king.” How could one manifest, in a practical way,
that he was marching in tune with this ideal, that he was giving his
allegiance to it with unswerving fidelity? One good measuring rod was the
university. If a child or children of yours made it to the university, you
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could proudly proclaim that you were being faithful to the Jewish tradition
of learning.
So it came about that in family after family a pattern would develop
under which the older children would leave school, seek jobs, and help
with the family finances, in the hope that this would enable the younger
children, when their day arrived, to enrol as students in the university.
My family followed this pattern. Charles, Lillian, and Harry, the three
eldest, accepted the burden of leaving school at an early age, joining the
workforce, and assisting with the financial situation at home. The
sacrifices made by the older ones inured to the benefit of the younger
ones. Fred got two degrees, a B.A. and an LL.B., from the University of
Manitoba. I followed him a year later, obtaining the same degrees.
Caroline not only climaxed an outstanding career in the Faculty of Arts
and Science with a B.A. degree, but had the special distinction of being
elected in her final year to the post (the highest available) of Lady Stick of
her faculty.
Of the four youngest children, only Max, the brightest one of us all,
was unable to get to the university. It was his misfortune that the Great
Depression came just when he was eligible to enter the university. Those
years pre-dated the organized availability of bursaries for students in
economic need. Max had to seek his education in other, less official, ways.
Although Max could not get to university, he could get to the university
library, and he did, regularly and fruitfully. He gave little attention to the
sciences and mathematics, but concentrated heavily on the humanities. In
later years he described himself as a graduate of the University of
Manitoba Library.
*****
I was fortunate enough to graduate from St. John’s Tech with an
Isbister Scholarship, which enabled me, at the age of sixteen, to get into
the University of Manitoba, in those days located on Broadway. In 1924
the hundred-dollar scholarship was enough to pay the tuition fee, which
was probably $80, leaving $20 for books. I couldn’t have done it
otherwise.
Once immersed in my university studies, I majored in the Classics and
did well enough to win scholarships for the next five years, which helped
to keep me going. For five summers, starting in 1925, I also helped pay my
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way by working for an itinerant photographer, Ernie Farr. Using a little
airplane as a prop for his picture-taking, Mr. Farr went around taking
photos of children all over Winnipeg and surrounding communities. The
airplane had identification marks on its side—“EF 499”—the EF being the
initials of the photographer, and the “499” his photography shop’s address
on Main Street. Ernie Farr later moved to Calgary, where he became a
boxing promoter. But before that, four or five university students besides
me helped complete their educations working for Ernie Farr.
Our business operated in this way: the first man was the “caller out”.
My brother, Fred, had that job. He would go to a house and ask if the
people had any children or babies. He would tell the people that we were
opening a studio in the neighbourhood, which was not strictly accurate; it
was a minor departure from the truth. Back on the sidewalk the “caller
out” would mark in chalk an appropriate indication to the photographer,
Mr. Farr, who would come along afterwards. When Mr. Farr saw the mark
he would go to that particular house and see about taking some pictures
on the spot. If all went well, a few days later I would come along, the
salesman. The main hazard in door-to-door work is what we call the
“approach,” but in my case that was simplicity itself. I’d say, “I have the
proofs of the pictures of your child we took the other day.” No mother
would refuse to look at her child’s picture. My task was to sell the made-up
picture, and my success rate was about fifty per cent.
Still a student, Sam spent the summer of 1930 selling ads for The
Jewish Post, one of three Jewish weeklies in the city. Later he said that
trying to get ads for the paper was “almost like battling against a
stream.”1 By that time he had gained some experience in the business of
selling advertisements. Under a small graduation photo of Sam, The
Manitoban, March 1, 1929, announced “Sam Freedman, whose success
in creating a new advertising record of more than $2,000 has made it
possible for many new features and additional improvements to be
included in this year’s Brown & Gold.” Sam Freedman was editor of
the yearbook in 1929–30.

1

The Jewish Post & News (17 March 1993) 5.
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I went to university in the somewhat rarefied atmosphere of the
1920s—the “Joe College” era. The symbol was the raccoon coat you used to
wear in winter, though I couldn’t afford one. If I had any coat, I was
happy. During my five years of Arts I became involved in several
extracurricular activities, including the student newspaper and yearbook,
dramatics, and, especially, debating. I also played some sports—baseball,
soccer, and football. I don’t remember how well we did, whether we won
many games or any games. I do remember enjoying the playing and
bringing to the game what I usually bring to sports: little skill and lots of
enthusiasm.
A more significant involvement, perhaps, was in the Menorah Society,
the forerunner of the Hillel movement, which was a meeting ground for
Jewish students on university campuses. It prided itself on the fact that it
did not advocate any “isms”—especially Zionism or socialism. It was the
broad forum in which every Jewish student could meet, and it was
interested in the study and advancement of Jewish culture and ideals. Its
approach to life had both good and bad features. A good feature was that
it was broad enough to enable everyone who was a Jewish student to come
in, feel at home, and participate. The bad was that it was so objective that
it did not encourage participation and advocacy of causes that were really
of importance. For instance, because the Menorah Society was neither proZionist nor anti-Zionist, only a small percentage of its members in my
college generation made a commitment to the Zionist cause in the preHitler period. Today the Hillel movement is more ideologically oriented,
but this has a bad feature too: it tends to appeal to a very small segment of
the Jewish student population.
I tended, though, to break away from religious beliefs and religious
practices. I was brought up in an Orthodox home, but I quickly ceased to
be Orthodox. I remember when I went to the university, a professor of
philosophy said, “The acids of modernity have dissolved the old religious
beliefs.” That statement had an apt application to the Jewish group,
particularly when we got into the atmosphere of the university. The
scientific approach, the need for objective appreciation of facts—these
things were inconsistent with blind faith and uncritical acceptance of
religious dogma. I moved further and further away from adherence to
Orthodox practices, although I was never to become an atheist. What I
would say is what Mr. Justice [Felix] Frankfurter said of himself. He
described himself as the “reverent agnostic.”
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At university I would also meet my future wife, a young girl named
Claris Brownie Udow. I would enter law school at the University of
Manitoba in 1929, graduating in 1933. My future path in life would be
set, thanks in no small measure to a girl who wouldn’t, or couldn’t, go out
on a date with me, and a Rhodes Scholarship Committee that turned me
down.
*****
Jewish students of my generation in Winnipeg came to the university
with an inferiority complex—not all of them, of course, but enough to be
statistically significant. That attribute had its roots in the double burden
they carried as both Jews and North-Enders. The whole apparatus of
extracurricular activity at the university was run by South-End Gentiles.
The position of the Jewish student was that of an outsider.
In my 1924 freshman year I was distressed when I entered the gym
locker room one day and was confronted by a large sign reading: “We gave
you Palestine—give us the locker room.” The locker room was meant for all
students and was used by all students for their lunch-hour breaks. The
author or authors of the sign were never identified, certainly not publicly.
For the Jews the sign was a source of acute embarrassment. Most Gentile
students appeared to look upon it as a joke.
This was the period of the numerus clausus (quota) system at the
medical college, a dark episode in which the college can take no pride.
Beginning with a change of administration in 1932 and lasting for twelve
years, the medical faculty’s admission policy, based on race and religion,
became a scandal, something that had no place in a university. The
medical school would take in about seventy students in the freshman
medical year. They divided the applicants into different lists: the Jewish
group, the Slavic group, non-residents and women, and finally those of
Anglo-Saxon, French, or Scandinavian origin. This fourth list was the
largest and preferred group, the one from which they would take by far the
most students. The result of the policy was that only about three or four
Jews were admitted in one year, as well as up to three or four candidates
from each of the other non-preferred groups. There might, for instance, be
a hundred Jewish applicants with very good qualifications, but ninety-six
of them, at least, would be rejected while others with lower grades or even
incomplete records, but from the preferred group, would get in.
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The administrators of the policy didn’t think it was wrong. Some of
them didn’t even know about it. The subject finally became public in
February 1944, after five months of research by a committee of the
Avukah Society, an association of Jewish graduate students, had
established the essential facts. They had the names and marks of students
who had been rejected, as well as those of students who had been
admitted with failing grades. News of the investigation leaked out and was
reported in the Legislative Assembly, and in March, Hyman Sokolov,
acting for the Avukah Society, presented a brief on the matter to a Select
Committee of the Legislature. Among other things, Sokolov had an
affidavit from a member of the admissions committee. This was not a
medical member, but Professor R.A. Wardle, a professor of zoology. His
affidavit exposed the shameful admissions policy. The Chancellor of the
University, Mr. Justice A.K. Dysart, was at the hearing, and when it
adjourned for lunch, Mr. Justice Dysart came to Mr. Sokolov and said,
“You say you have such an affidavit?” Mr. Sokolov showed it to him, and
Mr. Justice Dysart said at once, “We can’t defend this. I never knew
anything about it. You won’t need to go on this afternoon. The policy will
be changed.”
Afterwards the university’s Board of Governors had a meeting to hear
representations from various groups, including the Jewish group. The
three representatives from the Jewish group who were selected to go before
the Board of Governors on that question were S. Hart Green, Q.C., Rabbi
Solomon Frank, and myself. I was president of the B’nai B’rith that year,
which was probably the reason why I was named to the committee.2 We
said admissions should be on the basis of academic standing and only that.
They said, in that case we would have no admissions committee at all—you
would just look at the results and they would speak for themselves. They
argued that in fairness to the medical school they also needed to be
concerned about personality: whether the personal qualities of the
candidate would help make him a good doctor, would help make a
contribution to medicine. We were fearful that this approach could be
2
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used to the continued prejudice of minority groups, but despite that, I
think that by that point their intentions were good.
By September the Board of Governors, convinced of the
discrimination, was prepared to adopt a policy eliminating race or religion
as a factor in the selection process. In the result they decided to continue
with a personality test, but academic performance counted first. So the
matter had a happy ending.
Historian Irving Abella writes, “From 1945 on Jewish students as
well as others from ‘non-preferred races’ were admitted in increasing
numbers” to the University of Manitoba medical faculty. But he also
notes that in 1944 the medical school only “reluctantly agreed to
change its policy,” and “the grumpy dean warned that the university
would become known as a ‘Jewish University’ and ‘promising’ nonJewish students would go elsewhere.”3
The law school had no such institutionalized discrimination, perhaps
because law students are accustomed to dealing with concepts of equity
and fairness. Law and lawyers are rooted in the common-law tradition of
England, and the English esteemed virtues such as fairness and justice.
The incubus of race hatred or race discrimination, which manifested itself
in medicine and other professional fields, was absent, or virtually absent,
in law. But I encountered some bias nonetheless. One unfortunate
episode comes to mind. The University of Manitoba Debating Union
(UMDU) was an excellent forum, giving people an opportunity to express
themselves in a forensic way, and the winners in its proceedings were
designated to represent the university in the interprovincial McGoun Cup
debates. One year, one of the four successful participants was Jewish, and
when the time came to select two of the four as our travelling team, the
senior adviser offered his veiled but very obvious opinion that Manitoba’s
representative at another university should be “a Canadian.” He did not
say, “Jewish-Canadian,” but what he meant was clear. I was the only one
who even dared to say that all the candidates were Canadian. But there
was no recourse, and the choice was made: the two who travelled were
Gentile; the Jew stayed home.

3
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But a change was to come. To bring about that change, the Jewish
student would have to take an active role in some of the many activities
that dotted the university campus, and that role would have to be one
marked by a high measure of distinction. Once again the Jewish student
would find himself challenged to put forth at least one hundred and ten
per cent effort. The Jewish students of my college generation met that
challenge and successfully overcame it. By the year of my graduation from
law school, 1933, they were outsiders no longer. They had become active
and, in several instances, leaders in the work of The Manitoban (the student
newspaper), The Brown & Gold (the student yearbook), the University of
Manitoba Debating Union, the Dramatic Society (UMDS), the Athletic
Directorate, the Glee Club, and even the Students’ Union (UMSU), their
instrument of self-government. In addition to these university-wide
enterprises they were increasingly active in projects under sponsorship of
their own faculties.
In my years at the university I took part in the work and activities of
The Manitoban, The Brown & Gold, the Debating Union, and, to a more
limited extent, the Dramatic Society. But many other Jewish students
joined me in one or more of those areas, and I think together we helped
to change the pattern of life on the campus in a modest way, perhaps in a
meaningful way. By 1933 the sign that had appeared in the locker room in
1924 would not have been erected. In 1924 the breakthrough had not yet
been made; in 1933 it had. The consequence was a change in climate. A
crude racial episode could be conceived and executed in 1924 with
equanimity on the part of its sponsors. In 1933, if thought of at all, the
action would have been quickly suppressed as unworthy of the new age we
were then living in. In general, the relationship between Jew and Gentile
at the university had become much more cordial. The objective now
would be to ensure that there would be no turning back. That objective
could not, of course, be attained in its entirety. For the way of human
progress is rarely in a straight line, but is more often in the form of a
spiral. Occasionally we may slip back, but more often our forward advance
has carried us beyond the point of our last slip. That pattern was
applicable to the experience of the Jewish students at the university, no
less than in the broader world outside.
*****
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Among other things, the Menorah Society put on plays and had an
international debating program. Its members debated questions like the
formation of the Jewish Agency, and the problem of assimilation—whether
the pressure of anti-Semitism was necessary to keep the Jewish people
together.
Debating, I soon found out in those years, was something I liked to
do, and something in which I seemed able to achieve some measure of
success. It soon became my one extracurricular activity above all others on
campus, and my involvement in that direction overlapped from my Arts
years into my Law years.
Debaters from the universities in Britain—Oxford, Cambridge, and
others—would make periodic visits to this continent, and we learned much
from them. They introduced us to a new style of debating—one that
avoided the heavy, the ponderous, and so often the dull, and substituted
light and deft touches. The English type of humour could lead one gently
to laughter, and it could be an effective tool in the debater’s kit.
Our Debating Union held monthly debates aimed at training and
development of debating talent. UMDU followed the Oxford system,
under which four debaters would be the main speakers, two in support of
the resolution and the other two upholding the negative. As the system
went, after each of the four debaters had spoken, the question would be
thrown open to the floor. Any member of the audience could speak for a
maximum of five minutes.
When the subject was thrown open to audience participation, it was
the custom to invite a person from the community who had a special
interest in, or relationship to, the subject of the debate to be the first
speaker. Usually that person would be given extra time if needed. The
participation of members of the audience was perhaps the most significant
feature of the Oxford system. Certainly it worked well at the University of
Manitoba as a training ground for the development of many fine speakers,
some of them students and some members of the general public. In this
latter group the outstanding name was that of my brother, Max.
I was a direct beneficiary of the Oxford system, because my first
participation in a UMDU debate was as a speaker from the floor. This
moment came in my third (or “junior”) year. That day I found myself
speaking to an audience of more than two hundred people. Moreover, I
was speaking in the presence of the leading members of the executive of
the UMDU, who were always surveying the field for new material. Within
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a day or two after that debate, I was invited to be one of the four speakers
in a debate scheduled for a month later. I accepted, took part in that
debate, spoke once again from the floor at the next debate, and was then
informed that I had been selected as one of the representatives of
Manitoba in the coming McGoun Cup debate of 1926–27. The cup
signified supremacy in debate among the Western Canadian universities,
and to be a McGoun Cup debater was a coveted distinction. I was twice
honoured in this way.
The most important debate I participated in was the Imperial Debate,
in which two University of Manitoba students would compete against two
students from Britain, one of them representing the universities of
England and of Wales, and the other the universities of Scotland. Unlike
the McGoun Cup, the Imperial Debate was not held at fixed regular
intervals. The last debate of the series had been held in January 1926, and
nearly five years would elapse until the next one, the one I participated in,
held in November 1930. A whole college generation would miss the
experience of hearing these skilled debaters from abroad, and they were
indeed worth hearing. They brought with them a different style of
debating, one characterized by the light touch. It was said that on one of
these Imperial visits to America, the debaters, travelling by ship, were met
by reporters and interviewed at dockside. A reporter asked one of the
debaters if he would do any writing on this continent, and specifically if he
would contribute to The Atlantic Monthly. “No,” he replied, because on the
rough voyage across he had contributed to the Atlantic daily.
The topic of the 1930 Imperial Debate was “Resolved that this house
favours a dictatorship.” Looking back across a span of sixty years, one may
well be surprised at the selection of that topic. But a Depression had set
in, with a resulting changed climate of opinion. Economic conditions all
over the world were in a perilous state. People were becoming increasingly
critical of established institutions, and even of our form of society. Our
democratic system found itself on the defensive and having to show cause
for its continued existence. In that climate, a topic like “Resolved that this
house favours a dictatorship” had an understandable appeal.
The importance of the event is indicated by the quality of the persons
who identified themselves with it. The Hon. R.A. Hoey, Provincial
Minister of Education, agreed to chair. Five distinguished citizens of
Manitoba agreed to act as judges: John W. Dafoe, editor of The Manitoba
Free Press, W.L. McTavish, editor of The Winnipeg Tribune, Isaac Pitblado, a
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leader of the Bar of Canada, the Hon. A.K. Dysart, a judge of the Court of
Queen’s Bench, and Rev. John Sutherland Bonnell, the minister of
Westminster Church. The event itself was held at Grace Church before a
capacity audience.
The debaters were, for the affirmative, H. Trevor Lloyd, from Wales,
and John Mitchell, from Scotland, and for the negative, on the prodemocratic side of the question, myself and Andrew Stewart, a student in
the Faculty of Agriculture. Later he would be president of the University
of Alberta. Manitoba won the debate in a narrow three to two victory.
I’m sure now that my years as a university debater undoubtedly aided
me later on, in arguing cases before the court, particularly in Appellate
Court work and in addresses to a jury in criminal work. Being able to
structure an address to a jury with a clear beginning, middle, and end, and
speaking with earnestness and sincerity, and with the appropriate degree
of vigour—all of that emerged from long training at the University of
Manitoba, and there has never been a greater forum.
A news clipping, dated “January 1927,” possibly from The Western
Jewish News, provides an account of a Menorah Society debate that took
place at the University of Minnesota. The motion was: “Resolved that a
Jewish University, similar to the sectarian universities now in existence,
should be established in the United States.” Minnesota supported the
resolution; Manitoba opposed it. Sam Freedman, Thelma Tessler, and
Ralph Robinson represented Manitoba and, according to the news
article, twenty-five supporters from Manitoba came along to cheer their
favourites.
After describing the opening argument from Mr. Sidney Kaplan of
Minnesota—he “presents his case slowly, logically, emphatically”—the
reporter outlines Sam Freedman’s part in the proceedings:
Mr. Sam Freedman takes a drink and begins. He is unlike Mr. Kaplan in delivery—
his manner of presentation is that of the orator. First of all, greetings from the
Manitoba Menorah Society. Then the argument. A Jewish University would in actual
practice be composed almost entirely of Jewish students. The inevitable result would be
segregation, a two-fold evil; an evil during the life of the student in the University, in
that it would eliminate the opportunities for social contacts; an evil in its effects upon
the life of the Jew after his departure from the university. The Jew must learn to face
obstacles. If there is discrimination against the Jew this discrimination is not merely
academic. It is the ancient problem of anti-Semitism. Better prepare for it. A Jewish
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University is, moreover, a surrender, an admission of defeat. The audience made clear
their genuine appreciation of this speech.

On March 18, 1931, Sam became a co-founder of Toga, “the first
honorary debating society” to be established at the University of
Manitoba.4

Fig. 2

4

News clipping, “40 Years Ago–March 18, 1931,” The Winnipeg Free Press (18 March
1971), in the Freedman Scrapbooks.
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Debating was undoubtedly my forte, but I was always interested in the
theatre, though I never committed the self-deception of thinking I could
act. Once or twice I yielded to the pressure of friends and tried out for an
acting role, but always in the end regretted my foolhardiness. In acting, I
had aspiration, but no talent. I was not a good actor. I am still a frustrated
actor. I love the theatre. I had an early sense that my meagre acting talents
were below the standards of the university Drama Society, so I did not try
out there. I felt that the Menorah Society productions would be more
congenial to me, so I took a very minor role in Disraeli and was selected for
the lead role in a play called Menasseh. My performance in that play was
destitute of distinction. But the end of my acting career came in a one-act
play called Forgotten Souls, written by David Pinsky.
I played the role of a man named Hindes, a bachelor of about fortyfive years of age. He had a disability—a game leg which he dragged as he
walked about. Much to my surprise I quickly learned to walk in the
Hindes manner, but that was the easiest part. The plot was a rather
tangled affair. Hindes was in love with the heroine, whose part was played
by Rosalie Vogel. Unfortunately for Hindes, Rosalie was in love with
another man in their small circle of friends. I have forgotten the
character’s name, but I shall call him Sheldon. To complicate matters,
Sheldon was in love with Rosalie’s sister. It takes some time, and much
manoeuvring on the part of my character, for Rosalie to discover this.
The play moves to its climactic stage when Rosalie, her spirit broken
by Sheldon’s rejection of her, acts on the rebound. Rosalie takes the
aggressive and says to me, “You and I are in the same position—forgotten
souls. We have a right to happiness and love.” (The lines are seared into
my soul!) Rosalie then begins a long and grand speech, nearly a whole page
in the book. She starts by coming towards Hindes and saying, “Kiss me
Hindes, kiss me, put into it your whole soul, make it express your whole
love.” Variations on that theme make up the rest of her speech. During
her delivery of it I do not speak. Apparently I am to sustain the mood by
the power of my acting.
The director had advised us to divide that long speech into three
parts. During the first third, during which time Rosalie has approached
me but is not yet in my arms, I was to look over her shoulder, mystified.
During the second third I was to take her closer to my arms and then
finally, towards the end, I was to kiss her. Keeping to the director’s
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instructions, as we began the scene I tried to give my best mystified look. I
probably succeeded to a degree, since a look of stupidity, which I no doubt
exhibited at the time, could well resemble one of mystification. The
college audience reacted as anyone could have predicted: with roars of
laughter. At long last, when we reached the end of the first division. I took
Rosalie in my arms and the laughter only increased. Still I did not kiss her,
because according to my instructions that event was not to come until the
end of the second division, and besides, she was busy saying her lines,
which among other things involved still telling me to kiss her. By that
point I was looking dazed and still mystified, and the audience was going
wild with joy. After what seemed an age we reached the beginning of the
third and last division. I then kissed Rosalie, and her final lines were
blotted out by the tremendous applause that accompanied my effort.
The reviewers said, “Sam Freedman seemed to have a feeling for his
part, but he took it slowly, almost ministerially.” The truth is I talked then
the way I talk today—slow—and this is alright when you are a judge; it
sounds like grave, judicial authority. But you get on a stage, they want a
little more pep and speed, qualities singularly lacking in my stage presence.
*****
Through these early years at university I was an awkward sort of kid. I
was a shy, socially backward, North-End boy. I didn’t dress very fancy and
was scared of girls. I had never taken a girl out. When we had class parties
I was one of the wallflowers, and it was just agony going through those
evenings.
I was more or less forced into a change of this pattern when I joined
Sigma Alpha Mu Fraternity in the school year 1926–27, in third year.
Fraternities today may be regarded as a total irrelevancy, and I also know
there are people who are still enthusiastic frat men long after they
graduate. I’m not one of those, but I must acknowledge the debt I owe to
that fraternity.
The fundamental fact is that the members of the Fraternity were
socially far more advanced than I was. To their credit, they recognized a
rough diamond, and when I moved into their circles they helped me to
acquire some of the things that I lacked: a bit of social polish and
sophistication, and with it a feeling of being at home among SouthEnders—losing the old inferiority complex, quickly acquiring a degree of
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comfort in their presence, telling the odd story, and so on. Some of the
fraternity members went on to become lifelong friends, among them Peter
Zanphir, Ben Hayman, and Alan Klass in particular.
My close friends Ben, Pete, and Al and I used to meet at the Venus
Café opposite the Marlborough Hotel—once a week, perhaps, because we
couldn’t afford anything more than that—and we talked about the qualities
necessary for success. Our analysis led us to three fundamental factors:
intelligence, character, personality. Intelligence subdivided into the critical
faculty—the faculty of judgment—and the creative faculty—the faculty of
imagination. Character subdivided into force of character—men of strong
will, industry, hard work—and the biblical virtues—many a person has gone
a long way simply by being a nice guy and being recognized and
appreciated as a nice guy. Personality—the outward things that the world
sees first.
As we sat there talking about these qualities we would see illustrations
of them in this or that man’s career. And then we realized there was a
missing factor: opportunity, luck, chance. The opportunity of having been
born the son of a rich family, for example, of a non-Jew as against a Jew. In
that climate of thinking I wrote an article, which was published in the
fraternity paper, emphasizing that things were easier for the non-Jew than
for the Jew.
At the top of the article, the paper’s editors noted in bold type:
“Here, finally, is a crystallization of those unspoken thoughts you’ve
often worried over: What gives The Other Man the edge over you?
You’ll thank Freedman for this. It’s good.”

RETROSPECT
[The Octagonian of Sigma Alpha Mu, December 1930 at 16-17]
I can remember even today how profoundly the incident affected me. It
was only a little thing, one that a person less given to reflection could have
met without the slightest perturbation or discomfort, and yet at the moment
of its happening and for some days after, it induced in me a feeling of
profound depression, and filled me with a sense of frustration and defeat.

34 MANITOBA LAW JOURNAL|VOLUME 37 SPECIAL ISSUE
Sometimes as I view the affair in retrospect I am surprised that I should have
reacted to so trivial an episode with such feeling and bitterness. For as I
reconstruct the scene in my mind today and see it once more in its original
setting, I confess that everything happened just as I would have expected it to
happen, and I myself responded exactly in accordance with the impulses of my
nature. And yet when the very thing which I would have calculated on
happening did happen, I found myself moved and saddened and hurt....
It all came about that night in Child’s Café whither Ben, Al, and I had
sojourned for one of those mental swatfests that have done so much to enrich
these latter days of my college life. A certain soberness of temperament and a
close community of intellectual interests had first been the cause of our
mutual attraction and still served as the basis of a warm comradeship. As
companions I found them colourful, stimulating, and provocative.
Somewhere I had read that discussion is the salt of life, and unconsciously we
seemed, in the construction of our friendship, to have taken that thought as
our motto and guide. It was for another such discussion that we had
adjourned to Child’s on that evening.
It was still early when we arrived and the habitués who customarily
frequent the place were not around. We chose a table almost in the centre of
the restaurant from which we would be able to observe those who entered and
perhaps exchange a nod with any we knew. We were, I think, in a more
cheerful mood than usual. Our evening began under exceptionally fair
conditions.
It must have been an hour or so later (I can remember we were already
smoking our cigarettes), when Al turned the topic of conversation into a
channel that was very familiar to us in those days. Enthusiasm is a prerogative
of youth, and in our youthful fancy we delighted in conceiving pleasing
pictures of ourselves in some distant day. So I felt that Al’s remark was rather
in consonance than at variance with that attitude when he suddenly turned to
us and said, “Are we really such hot shots?”
My impulse was to answer that we were (God knows, I didn’t doubt it),
but I was restrained by Ben’s reply, spoken slowly and deliberately, “Are we?”
For a moment I hesitated—but only for a moment. It was a subject upon
which I had certain definite views, certain clearly defined ideas crystallized
from our many previous conversations on the same topics. Moreover I was
younger than my friends, a little more eager, more buoyant, and less disposed
to lapse into pessimistic moods.
“We’ve been through this before,” I began, “and I thought that all our
doubts about our own capabilities had been satisfactorily resolved. But we’re
at it again. Seems as if we have to fortify our convictions every now and then.”
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Ben sighed. “Must be a case of defence mechanism.”
“It isn’t,” I interjected. “At least, I hope not. We’re simply hopeful of our
prospects for success and enjoy talking about them.”
“Well, it is soothing to the ego,” Al confessed.
“That’s just the point,” Ben broke in. “I hate to feel that my ego needs to
be soothed. And when we come down to earth and look at our actual position
it presents a contrast with our dreams that’s too darn painful for my peace of
mind. I tell you, fellows, that in all our discussions on this subject we’ve been
underestimating some factor that is essential for success, or what’s more,
maybe missing it entirely. We’ve got to appraise the several factors by some
new standards. What conclusions have we arrived at so far? We’ve found, I
think, three essential qualities in a man that contribute to his success—
intelligence and character and ...”
“And personality,” I finished. The classification had been the result of a
long and remorseless examination of our subject, and was familiar to all of us.
“Well,” continued Ben, “there are the three—intelligence, character,
personality—and judged by those standards where do we rank?”
“If you want to judge comparatively,” Al responded, “that is, in relation
to the others of our crowd, I think that in spite of our limitations we rank
high—pretty near the top, I’d say. But that doesn’t embrace the Gentile fellows
we know. Some of them are ...”
“Heels.” I finished the sentence for him. “Heels, some of them, with a lot
of pull. And there comes a few.”
Down the aisle, carefree and gay as they sauntered to a table, were several
couples, resplendent in their formal attire. They walked close by our table,
one or two of them waving at us as they passed. We recognized them as the
first arrivals from the medical dance which was being held that night at the
Fort Garry Hotel. I had forgotten all about it during the conversation, and
their entrance recalled to my mind the Kappa Phi sorority dance, also
scheduled for the same night. That crowd would probably be coming in soon
too.
“I think you’ve found the missing link.” Ben’s voice cut in on my
thoughts. “I mean in what you said about pull. It struck me like a burst of
sunlight that we’ve been considering internal qualities in man only—that is,
his ability. We’ve got to extend our classification to embrace the external
factor—namely, opportunity. And that’s just where we are definitely
handicapped and where our non-Jewish friends have the advantage. It’s not
our world—we’re members of a minority people, and we have to accept all the
restrictions and disabilities and discomforts implicit in that condition.”
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“It’s a positive iniquity,” Al put in, “but somehow I think you’re
exaggerating the handicap. Pressure sometimes brings out the best in a man.”
“Either that or it crushes him,” I said. “But let’s forget the whole subject
and rest a while. One more cigarette and we’ll go.”
As I puffed away at my cigarette I looked about me. The place had
undergone a tonic change. While we were speaking several more groups had
arrived from the dance and had crowded the café almost to its capacity. Near
the entrance I noted another group just arriving, more hilarious than any of
the others, tooting their toy whistles full into the face of their gay partners.
They espied some friends of theirs at the table next to ours, and immediately
proceeded to make for that table, running with shoulders stooped and arms
folded, in regular Indian fashion. Each table they had to pass they would
completely circle, singing and laughing all the while. I detested, and at the
same time envied, their confounded self-assurance, and forced a smile in a
manifestly embarrassed way as they ran around our own table. I was sure that
Al and Ben shared my embarrassment.
It was at that moment that I sensed the full significance of Ben’s
observation of a few moments earlier. A minority people, subject to all the
restrictions and disabilities implicit in that condition. Damn them, did they
have to start singing just then? A strange feeling had possessed me. The
atmosphere seemed stifling and oppressive. Was this the same scene of an
hour ago where we interchanged our views with confidence, and selfassurance, and in a spirit of inquiry? I felt so out of things now, so cramped,
so restrained, so inhibited. My whole soul seemed to be weighed down and
anchored. I felt an urge to free myself, I was suddenly possessed of a desire to
flee.
I looked at Ben and Al and perceived at once that their reaction was
exactly as mine. A cord seemed to be tugging at our hearts, summoning us to
warmer and more congenial surroundings.
“I don’t like this place, somehow—I feel rotten. Let’s get out.” Al’s voice
was low and restrained.
We rose and walked to the counter in the front. I glanced at Ben; his eyes
were veiled and hurt. Silently we walked out into the cool evening air.

*****
When I read that article today I am a little disturbed about the
obvious consciousness of anti-Semitism. But that was 1930, and the
breakthrough of the Jewish group had not yet come—it was just starting,
and would come within my college generation. I played a small role in it,
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but there were others, and things became better and better so far as
mutual dealings, mutual intercourse, mutual understanding between the
groups.
The very day that I accepted the offer to become a pledge I was told
that there was going to be a fraternity party the coming Sunday, and I was
to invite a girl as a date. This threw me into a tizzy. I didn’t know any girls.
I even felt awkward in the association with the boys, and with both boys
and girls, what was I to do? It was harrowing. Finally I decided to ask a girl
named Cecilia Brownstone. I had a passing acquaintance with her—she
knew me and I knew her, and that was about it. I telephoned her. But
there is a god that looks over the young and the innocent. Cecilia said no,
she couldn’t go out that night, and as it turned out this was the best thing
that could have happened, because it forced me to make a second choice.
I selected another girl I knew only slightly. Brownie Udow, a student
nurse at the Winnipeg General Hospital, was the Freshie representative on
the executive of the Menorah Society. I was a vice-president. I knew her
well enough to screw my courage to the sticking place, in Shakespeare’s
words, and ask her. She accepted, and then came an event that
complicated matters. I was told that the party was off. One of the boys had
lost his grandmother, and in those days that seemed reason enough to
cancel a social event. I had to call Brownie again and tell her that there
was now no party. But with an instinct for doing the right thing, I also
asked if she would be able to come with me on Saturday to a show. She
said yes, and on Saturday, January the 6th, 1927, I, Samuel Freedman, had
my first date with a girl. It was by no means Brownie’s first.
That evening I took the streetcar to Brownie’s home in the
Wellington Apartments on Wellington Crescent—a fashionable address at
the time and quite a step up for a North-End boy.5 We went from there by
streetcar to the Metropolitan Theatre and saw an ordinary kind of show, a
“B” picture. Brownie, bless her, treated it as if it were something
wonderful. We went afterwards to the Princess Tea Room on Portage
5

During and after the time of the First World War, with the influx of immigrants into
the North End, many prosperous Jewish families had moved out of that area across
town “to the grander new development of River Heights in south Winnipeg.” As
historian Harry Gutkin describes it, “Thus began the split in the Winnipeg Jewish
community between the more affluent, more acculturated Jews of the ‘South End’ and
the self-consciously ethnic Jews of the ‘North End.’” Harry Gutkin, Journey into Our
Heritage: The Story of the Jewish People in the Canadian West (Toronto: Lester & Orpen
Dennys, 1980) at 50.
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Avenue. This was an important romantic occasion for me, and to mark
that mood, the fine mood of romanticism, I ordered a sardine sandwich.
Brownie ordered a banana split.
Years later Brownie said of that first date: “He was very shy. He was
very serious. I thought he was too serious in those days ... very different
than any of the boys I’d gone out with.”6
Claris Brownie Udow, born March 20, 1909 in Winnipeg, came
from an illustrious pioneer family. Her maternal grandfather, Hiram
Leib (H.L.) Weidman (1862-1933), was recognized as an early
communal leader. Born in Poland, he had arrived in Winnipeg on May
26, 1882, with his parents Beryl and Rachel Weidman and two
brothers, Mordecai and Simon, members of the first sizable group of
Jewish immigrants to reach the prairies. The day he arrived he found
work, unloading lumber from river steamers at the foot of Water Street
in Winnipeg. For a year after that he worked with construction gangs
building the CPR railway in the West. Then for three years the family,
along with twenty-six other families from the 1882 group, took up
homesteads under difficult conditions and on what turned out to be
unproductive land in the Moosomin district, before returning to
Winnipeg to establish the Weidman Brothers, a successful produce
store. The brothers were founding members of the Shaarey Zedek
congregation; instrumental in establishing the Talmud Torah, YMHA,
and the Jewish Welfare Fund. They also gave assistance and credit to
subsequent Jewish immigrants.7
It took me a while to realize the degree to which I was smitten with
Brownie. I was enthusiastic about finally taking out a girl, and I think the
enthusiasms associated with that bold adventure were uppermost in my
mind. I asked her to accompany me to the dance that would follow the
McGoun Cup debate, scheduled for about three weeks later. In the
meantime, as a complete novice at dancing, I started to take lessons.
6

7

Interview of Sam and Brownie Freedman (15 April 1983) on 24 Hours, CBC
Television, Winnipeg.
Weidman Family Centenary, 1982, Winnipeg, Provincial Archives of Manitoba (box
113, file no 6); “Jews of West Mourn Passing of H.L. Weidman: Was Leader Among
People in Education and Welfare Work”, news clipping, probably The Winnipeg Free
Press [nd] (March 1933), in the Freedman Scrapbooks. See also Gutkin, Journey into
Our Heritage, supra note 5 at 45, 48, 57.
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In the McGoun Cup debate that year I was one of the Manitoba
debaters, in a contest with the University of Alberta. We lost, but that
didn’t matter. Afterwards I danced with Brownie, who had come to the
event with her cousin Elise. Despite the dance lessons I was still awkward,
and I’ve consistently remained awkward on the dance floor ever since.
Still, Brownie seemed delighted with it all, and we got on very well. Later I
was talking to her when my friend Max Cohen came by, took two or three
steps past us, turned around, and looked back at both of us. He must have
seen the look of ecstasy on my face and realized at once that it wasn’t the
product of the debating defeat I had just sustained. Later he came and
leaned over to me and whispered in my ear: “I think you’ve got a crush on
Brownie.” His expression crystallized for me something of which I hadn’t
been immediately conscious. I said to myself, “A crush on Brownie, of
course, that’s what it is!” I knew I was experiencing something like a mood
of ecstasy, but it took Max Cohen to define and pinpoint the very reason
for it.
I didn’t have an easy time in my pursuit of this woman. She had poise,
which I certainly lacked—I was the rough diamond emerging from the
North End, and she was a cultivated and sophisticated young lady from
the other, supposedly better, side of the tracks. From the first she was my
only date, but I was not her only one. I had competition in great measure
from a student a year ahead of me—a handsome fellow named Arnold
Abrahamson, and I suffered the pangs of Othello. I was jealous, greeneyed. But I took Brownie out again and again, and soon she was absorbing
all my waking moments. In February or March we went to another debate
in which I was not a participant. My parents were there as well, and
afterwards I brought Brownie up to my mother and father and introduced
her. So now they knew Sam was going with a girl. Thereafter they watched
developments with benevolence and hope.
We were coming into the Depression years, and they were grim and
tough times on the prairies. As a student nurse, Brownie found the time
for extra-nursing activities strictly curtailed. We would see each other
about twice a week, if only briefly, but on the weekends she might have a
late leave, where she could stay out until eleven o’clock or perhaps even
twelve midnight—it was ten o’clock on weeknights—and we would see each
other under more advantageous circumstances. We would glory in those
opportunities to be together a little longer. A few months after our first
date, by spring of that year, so far as my feelings were concerned there was
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an unequivocal commitment. The problem, though, was that such a
relationship is a reciprocal thing—I needed Brownie’s consent and
concurrence. That came, in due course, in June 1928 when we made a
mutual commitment. I popped the question. There was no ring—who
could afford a ring in those days? It was a mutual covenant, unwritten but
recognized by both as binding.
I began to be not so interested in Latin and Greek. In the fourth and
fifth year of my honours arts course I had experienced a change of values.
What I was interested in was Brownie: first things first. She was much
more important to me than the studies. In my fourth year I was still able
to get the Latin scholarship. In 1928–29, the fifth and final year of my
undergraduate career, although I did manage to graduate with the magna
cum laude distinction, my inattention in part to my school work resulted in
a failure, for the first time, to get a scholarship. The reason for that, I
know now, was that I was giving a lot of time to Brownie, and many
decades later I can only thank heavens that I made that choice.
*****

Fig. 3

I had known for several years that there was such a thing as the
Rhodes Scholarship. I knew that it was regarded as the top scholarship
among all that were available. I also knew that it was awarded not on
academic grounds alone but also on the basis of leadership, character,
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participation in athletic activities, and, in general, on being a well-rounded
individual. I was aware also that the Rhodes Scholarship was tenable at
Oxford University. In 1928 I decided that I would apply.
Examining my qualifications for this award, I concluded that they
were adequate, if not impressive. My strongest area was the academic. By
the year of my application, I had received an unbroken string of
scholarships. In the matter of leadership I could point to my record in the
Menorah Society, of which I was then the vice-president. I was aware that
this was leadership in only a section of the university rather than in the
university as a whole, but I felt it would count for something with the
Rhodes Scholarship Committee, and I felt justified in putting it forward.
With regard to athletic activities, my record was undistinguished. I did
play baseball, soccer, and football, and I was able to invoke these activities
to prevent drawing a blank. Finally there was the element of character
which, though undefined, might play an important part in the ultimate
selection of the successful candidate. I was aided on this point by
enthusiastic and supportive letters of references from G.J. Reeve, principal
of St. John’s High School, Max Steinkopf (lawyer), Marcus Hyman (lawyer,
legislator, and scholar), Rabbi Solomon Frank, and F.W. Clark, professor
of Latin and Greek.
I also had to supply a birth certificate, which raised certain questions.
How could I give them a birth certificate, born as I was in Russia, where
they never kept records, at least in the little village where I was born? I
spoke to the Registrar of the university, and he said, “Supply an affidavit
of one of your parents.” I got my father to provide the affidavit, and then I
needed to have it sworn before a lawyer. I had a friend, a lawyer named
Hymie Corne, who was still on the executive of the Menorah Society with
me even though he had graduated from the university. He was the junior
member of the firm of Abrahamson, Greenberg, and Corne. Hymie
looked after the affidavit for me and supplied the usual endorsement or
backing of the paper document, and at the bottom the name of the firm
appeared. When my friend Ben Hayman looked at that affidavit and saw
“Abrahamson, Greenberg and Corne”, he said to me, “Are you crazy? We
know you’re Jewish. Do you have to throw it at them? Abrahamson,
Greenberg and Corne sounds like Potash and Pearlmutter. You won’t be
treated as an ordinary applicant. You will be treated as a Jewish applicant.
Get away from that. Erase any indication of that tie.” I felt distressed.
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I also needed to supply a medical certificate, and so I went to the
Medical Arts Building, because (1) it was close, the university then being
on Broadway and Kennedy, and (2), to be on the safe side this time, I
knew there would be no Jewish doctors there, because in those days the
Medical Arts Building was not open to Jewish medical people. I went into
the first door that I saw half ajar and said I wanted to see a doctor to get a
medical certificate of good health. The receptionist said, “Well, see Dr.
Christopher Rice.” I learned later that Dr. Rice was an obstetrician and
gynaecologist. He was amazed when I came in. I told him I was a university
student and was applying for a Rhodes Scholarship. One of the requisites
was to supply a certificate of health. Would he examine me and write the
appropriate letter? He agreed to do this, and in the resulting letter he
delivered what I have always thought to be the ultimate in non-sequiturs:
“I have today examined Samuel Freedman, fourth year Arts student at the
University of Manitoba. I find him to be in good health and he has no
varicose veins.”
On the day of the decision, the candidates met with the selection
committee at an early dinner, followed by personal interviews of about a
half-hour’s duration. It was generally recognized that the personal
interview was the crucial aspect of the selection process. Members of that
Committee were men of distinction, from the chair, Chief Justice W.E.
Perdue, to C.C. Ferguson, father of Dr. Colin Ferguson. I think Joseph T.
Thorson, former dean of law, was a member, C. Rhodes Smith,
Christopher Adamson, and one or two others. My interview began with
the chairman asking if I had any alternative course of studies to pursue
other than Latin and Greek. He added that the standard in the classics in
England was much higher than in Canada, and that the Committee might
not be prepared to select a candidate who would have to study the classics
under the burden of competing with English students. In light of that, did
I have a second choice? I told him my second choice would be law. So it
was agreed that my application could be treated as one aimed at the study
of law at Oxford.
As I talked with the members of the Rhodes Scholarship Selection
Committee, it became clear that the Committee regarded me as a Jewish
applicant, but not in a hostile way. I had indicated that one of my
activities was leadership in the Menorah Society, and they picked that bit
up and felt quite justified in pursuing it. From that we got into the general
question of Jewish relations with non-Jews, and into the problems of
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Zionism and Palestine. Later a friend of mine said to me: “Let’s be honest
with one another. Don’t you think they were practising gentlemanly antiSemitism?” I answered him: “I don’t think I would accuse the members of
that Committee of anti-Semitism. Their exposure to Jews was rather
limited, I would think.” I don’t think there had been many Jewish
applicants for a Rhodes Scholarship before, and they were making the
most of the half-hour exposure to a Jewish student, it seemed to me. I look
back to that interview with a great deal of pleasure. I thought I was welltreated, and that the interview went well, except perhaps for a somewhat
too heavy concentration on my Jewishness.
We got the results later that evening. The secretary came out and
announced, “The winner is Mr. Lawrence Bonnycastle.” We all shook
hands with him, with each other, and that was that. I didn’t win, but
seven other candidates that year also didn’t win. I was disappointed, but
not bitterly, because it was a high prize. Even to have been reasonably wellconsidered was soothing. I was told to apply again the following year, but I
never did.
If I had been able to continue in the classics—which meant if I had
been able to get the Rhodes Scholarship—I might have continued with the
goal of becoming an academic, a professor in Latin and Greek. Instead, I
took the second choice, and the story of one’s life often is that the second
best turns out to be the best. I can’t imagine that I would have enjoyed
being a professor nearly as much as I’ve enjoyed being a lawyer, and then a
judge. And the years have a way of bringing about their own expiation. I
was never able to be a Rhodes Scholar, but in time I became Chairman of
the Rhodes Scholarship Selection Committee of Manitoba, helping to
choose the scholars over a period of about ten years (1956–66).
*****
In Manitoba and elsewhere, two distinct points of view have, from the
beginning, dominated debates regarding legal education. Proponents of
one side emphasized practical training. They favoured dividing the day in
two, allocating mornings for academic instruction and afternoons for
service under articles in a law office. Proponents of the other side urged
the need for sound academic training. This could best be attained, they
said, by a full-time academic program, conducted both mornings and
afternoons over a three-year period, to be followed by service under articles

44 MANITOBA LAW JOURNAL|VOLUME 37 SPECIAL ISSUE
in a law office for a period of about one year and, after 1965, by a bar
admission course of about eight weeks duration.
The Manitoba Law School, founded in 1914 and affiliated with, but
not a faculty of, the University of Manitoba, followed the first point of
view. That is to say, its officers opted for the so-called practical program of
morning lectures and afternoon articling. This continued until 1966,
“when the Manitoba Law School’s programme was phased into the Faculty
of Law of the University of Manitoba.”8
Sam Freedman was admitted to the Law Society of Manitoba in
1929, aided partly by enthusiastic letters of reference from lawyer Max
Steinkopf and Professor Fred W. Clark of the Department of Classics.
In a letter of September 25, 1929, Steinkopf wrote that he found in
Samuel Freedman “a person of good character and unusual ability.”
On September 23, Clark wrote that Freedman was “a young man of
earnest purpose and good moral character. In all my dealings with him
during his under-graduate course I always found him to be a
gentleman.”
My years at the Manitoba Law School were four in number, 1929–33.
I am therefore a product of the concurrent program—lectures in the
morning, articling in the afternoon.9 The law lectures of that time were
8

9
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fairly dull and unimaginative in presentation. It was not a school with
great prestige. It was under the aegis of the University of Manitoba and the
Law Society of Manitoba, but effectively under the control of the Law
Society. The emphasis was on practical training. At the time the trend
across the country in law schools was in the other direction. They were
concentrating on education in depth, academic work morning and
afternoon and evening. The full-time law teachers wouldn’t come to join
the University of Manitoba staff. It wasn’t until we gave up the combined
academic and practical program and became a law school with a full
academic program that we began to get the full-time law teachers. I have
no doubt that the University of Manitoba Law Faculty came to command
more respect among legal scholars than did the Manitoba Law School in
which I was a student and later a lecturer.
Still, some of the academic teaching did rub off on me, I’m sure. I
took International Law, and my lecturer was C. Rhodes Smith, later Chief
Justice of Manitoba. Rhodes had joined the Law School in 1925. One staff
member who was a departure from the dominant pattern was a lawyer
named C.K. Gild, who lectured in torts. The subject was interesting—he
knew the area and was enthusiastic and engaging in his approach. As a
whole we had about thirty students in our class, about seven or eight of
them Jewish, and my class—the class of 1933—proved to be a good one: it
produced judges, leading lawyers, and good citizens.
While I didn’t find the law lectures particularly stimulating or
rewarding, from the beginning I loved the practical side of law. I was
fortunate in being able to get into the office of Steinkopf and Lawrence.
Sam Freedman joined Steinkopf and Lawrence in spring 1931,
which meant that he was with the firm for his last two years of law
school. Earlier on, although he makes no mention of this in his
autobiography, he had entered into an agreement to article with A.
Mark Shinbane, another prominent Jewish lawyer in Winnipeg, and a
partner in Shinbane and Morosnick. The signed Articles of Clerkship,
dated September 11, 1929, begin: “WITNESS that the said Samuel
Freedman, of his own free will, hath placed and bound himself, and by
these presents doth place and bind himself clerk to the said A. Mark
Shinbane to serve him from the day of the date hereof up to the date
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on which he shall be admitted as a Student-in-Law, or entered as an
articled clerk, whatever shall happen first, in accordance with the rules
of the Law Society ...”
A year and seven months later, on May 20, 1931, Shinbane assigned
Sam’s articles of clerkship to W.D. Lawrence of Steinkopf and
Lawrence. In a letter written in November that year, Sam advised the
secretary of the Manitoba Law Association that there had been a delay
in filing the papers for that reassignment, “due to financial reasons.”
He added, “I have been employed as a law student in the office of
Messrs Steinkopf & Lawrence, ever since the date of the assignment ...”
The secretary, E.B. Chaffey, wrote back granting the application but
informed him that “the Benchers reprimanded you for neglect in the
matter,” that is, for the delay in filing.10
The office of Steinkopf and Lawrence was small but busy. In addition
to the two principals of the firm, they had employed a junior lawyer who
unfortunately contracted tuberculosis and had gone into Ninette
Sanatorium. He was not expected to return for at least a year. His work
was piling up, undone. The firm badly needed someone to replace him,
but they had not found the right man. Good articling positions were not
easy to secure. A piece of good luck paved the way for my selection to that
post. I happened to be at a social gathering at the home of Mrs. Delia
Shragge, a sister of Max Steinkopf. When her daughter, Dorothy,
introduced me to her mother, she added, “This is the young man who is
going to be in Uncle Max’s office.” I smiled politely, said nothing, and
tried only to conceal my inner excitement. I knew nothing of this matter,
and obviously Dorothy had her facts wrong. But, equally obvious, there
must have been some basis for what she said. I reasoned that it was more
likely that Dorothy was conveying a garbled version of an actual
conversation to which Max Steinkopf was a party than that she was
inventing such a conversation.

10

“Acticles [sic] of Clerkship,” 11 September 1929, signed by Abraham Mark Shinbane
and Samuel Freedman, and witnessed; letter from Samuel Freedman to Mr BE
Chaffey, Secretary, Manitoba Law Association (21 November 1932); letter from WD
Lawrence to Mr BE Chaffey, Secretary, Manitoba Law Association (21 November
1932) Winnipeg, Faculty of Law Archives (Samuel Freedman file).

A Judge of Valour 47
In any event, the next morning I phoned Max Steinkopf and made an
appointment to see him later in the day. Once there I applied for a
position as an articled student. He said without hesitation that he was
most agreeable to my proposal and asked me to step in with him to Bill
Lawrence’s office to secure his concurrence. I started work a few days later.
My salary would be $25 per month, which, small as it was, was higher than
the going rate.
Max Steinkopf and W.D. Lawrence had two periods of association in
the practice of law. They had been partners in their early years of practice,
then dissolved that partnership and went their separate ways. Many years
later, about 1927, they formed a new partnership. I joined them in 1930.
Max Steinkopf was one of the leaders of the Jewish community, and
the first Jewish lawyer on the prairies. He had good relations with
members of the non-Jewish community as well, and used his law office as a
base from which to carry on his business interests. Indeed, the tasks of
business claimed the greater part of his attention and allegiance. This
proved to be a factor that enabled my progress in the law; the less work
Max Steinkopf did, the more there was for me. Mr. Lawrence, a real
gentleman and a good practical lawyer, had more to do than one man
could fairly handle. In the result, I quickly found myself with an
abundance of files. The opportunity was there; the rest was up to me. I was
determined not to fail.
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3
The 1930s and 1940s: Law and
Marriage
A visitor to one of the English Inns of Court—a temple of law and learning—once
commented upon the fact that the door through which he had entered was built
unusually low. His host said that this was designedly so, adding that all who
entered that temple should be willing to bow their heads.
[From “The Installation of the Chancellor,” speech, Winnipeg, 1959]

F

rom the beginning my association with law delighted me. When I
started out, the University of Manitoba’s Law School was located at
the Law Courts Building on Broadway and Kennedy. I loved going
in and watching the cases—the examination of witnesses and crossexaminations, the addresses to the jury and the conduct of the judges—
though I never dreamed that I would be a judge one day, let alone Chief
Justice of Manitoba.
I would remain at the office of Steinkopf and Lawrence for fifteen
years, the first three as a law student, the next two as a junior barrister,
and the following ten years (1936–45) as a member of the firm, by then
called Steinkopf, Lawrence & Freedman. At the beginning I got the
overflow work from the principals. In my days as a law student, one did
not need to wear a gown in the County Court, which meant that I could
act as counsel there without having yet been called to the Bar. It was my
great good fortune that for a period of three years I was taking case after
case. I was in the County Court two or three times a week, with my
appointments for trial beginning in the early afternoon so as not to
interfere with the Law School lectures in the morning. These were not
weighty cases involving subtle and intricate transactions having a value of
thousands and thousands of dollars. Indeed, I can describe the firm as I
knew it at the beginning as a glorified collections agency: a storekeeper
trying to collect $50 from a debtor; the debtor claiming either that the
goods were no good, or that he had already paid for them and didn’t want
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to pay twice. My very first court experience brought me to court on the
plaintiff’s side, not the defendant’s. I was usually on the plaintiff’s side,
trying to collect a legitimate bill through the court for someone who was a
creditor against someone who was a debtor. In those kinds of simple
controversies a good law student could do as effective a job as an
inadequate lawyer, or better. Later on I appeared for the defence in
criminal cases. I had one case early in my career defending a couple of
hunters who were charged with hunting contrary to the game law. We
won, and I got a very small fee, probably $15 or so. But it was something,
and it was a victory.
By the time I was ready to graduate I had acquired solid experience in
the field of litigation. And in the fifteen years of my association with the
firm, the nature of its practice underwent a remarkable change. When I
first started, about 80 per cent of its work consisted of collections. When I
left at the end of 1945, collections represented about 20 per cent of the
business, and the rest consisted of law in nearly all its branches.
One case early on involved a certain gentleman, an old man named
Peter Minuk. When Minuk died, leaving an estate of about $150,000, no
will could be located. This was in 1932–33, and that amount would be
equivalent to at least a million dollars today.1 About a year or more after
his death, a will turned up, written in Yiddish, except for the signature “P.
Minuk,” which was in English, as were the signatures of the two attesting
witnesses. These two gentlemen testified that they signed the will after
seeing Peter Minuk sign and that all of this took place in the kitchen, the
will being signed on the kitchen table. When the case came on for trial,
the central issue was simply this: Was this a genuine will or a forgery? Six
lawyers appeared on the case. Three upholding the will: three opposing
the will. Those on the side of the will’s validity were M.J. Finkelstein, Ben
Foster, and Nick Golsof. Those opposing the will were A.M. Shinbane,
C.K. Guild, and myself.
Each of us called a handwriting expert. So you had the spectacle of six
handwriting experts testifying, three stating positively that the will was
genuine, three stating equally positively that the will was a forgery. One
impression left on me was the unscientific character of handwriting
testimony. I remember Cardinal Richelieu once said, “Show me two
1
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signatures of the same man, and I’ll hang him on one for a forgery.” The
star witness among all the handwriting experts was a gentleman from the
United States named Herbert Walter. He came to the case fresh from his
laurels in the Bruno Hauptmann kidnapping case. That was the case of
the man who had kidnapped and killed the Lindbergh baby. 2 One of the
curious features of the Peter Minuk signature centred on the first letter of
the proper name—the “M”. It appeared that there was a little space at the
top of the upward stroke of the “M” and the first downward stroke of the
“M”—in other words, they didn’t touch each other. Herbert Walter, the
handwriting expert, said that the forger undoubtedly had before him a
genuine signature of Peter Minuk, perhaps a cancelled cheque or
something like that, and he made the first upward stroke of the “M” and
then he looked down at the genuine signature on the cheque and in the
process of looking down his hand slips ever so slightly, with the result that
when he makes the downward stroke he is just a little bit to the right of
the first stroke, which accounts for the space.
Now that sounded great for our side, but M.J. Finkelstein, who rose to
cross-examine, said to the handwriting expert, “If this will were signed on
the kitchen table, is it not possible that a crumb under the paper might
have caused Peter Minuk’s hand to slip ever so slightly, thereby producing
the space in question?” A turning point for the other side, or so it
appeared. But A.M. Shinbane rose and said, “I invite the court to find that
on Peter Minuk’s table there would never be any crumbs left.”
In the end a settlement was reached. The will was not admitted to
probate, and every one of us interested in the case got some money out of
the estate.
*****
With the approach of my graduation in 1933 I realized that I must
make plans for the future. My relationship with Brownie had only
deepened and strengthened over time, and she had in fact accepted my
proposal of marriage, eighteen months after our first date. I now wanted
to put an end to an engagement that seemed of endless duration. Brownie
2

US pilot Charles Lindbergh (1902–74) had made the first non-stop solo transatlantic
flight in 1927. His infant son was kidnapped and murdered in 1932; Bruno
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was a graduate nurse by that time—the only Jewish girl among the
Winnipeg General Hospital graduates in 1930—and she did private duty
nursing. The pay for a twelve-hour stint was $5: hard work, long hours,
little remuneration. But she would not be working after we were married.
It was felt then that if a man’s wife, and particularly the wife of a
professional man, held a job, it marked him as a failure. That’s nonsense
today, but there was a great deal of that then. I had to save enough money
to be called to the Bar, and I was helping a little bit at home, too.
Brownie and I had a black book in which we budgeted our expected
expenses. As a law student I was only making $25 a month, and we
calculated that we needed at least $125 to get married.3 To help solve this
difficulty I devised a three-year plan to submit to Steinkopf & Lawrence.
Its commencement would be May 1, 1933, a date that would mark the end
of Law School lectures for me and the commencement of full-time work in
the office, and it would continue until April 30, 1936. According to my
plan, from May 1, 1933 until December 31, 1933, Steinkopf & Lawrence
would pay me $100 per month. From January 1, 1934, until December 31,
1934 the firm would pay me $125 per month. Then, from January 1,
1935, to April 30, 1936, the partners would pay me $150 per month.
Before submitting the plan to Max Steinkopf, I took it first to my old
and revered friend, Dr. Alan Klass. He listened to the details, then said,
“A three-year plan is a good idea, but you will have to scale your figures
down. They will never accept it in its present form.” His reaction gives
some indication of what times were like in 1933, in the depths of the
Depression. I considered revising the figures, but decided against making
any changes. If I had to scale them down, I could do so during the
negotiation period, which I expected lay immediately ahead of me.
But my concerns were groundless. I stepped into Max Steinkopf’s
office the next morning and asked, “Can we talk for a few minutes?” He
said, “Certainly.” I told him I wanted to discuss my future, especially as it
related to the office, and that I would very much like to remain in the
3
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office on a full-time basis. I also told him of my hopes for a not-too-delayed
marriage. I produced and read the three-year plan. He said, “I’m glad you
want to continue with us, and the plan seems alright to me. Let’s get Bill
Lawrence’s views on that too.” He took me into Bill’s office and told him
about my plan. In another two minutes or so, we had the agreement of
Mr. Lawrence to the plan in all its details—a happy day for me indeed. I’ve
always since had a soft spot in my heart for both those gentlemen, because
they thereby enabled me to get married. Max died in 1935; his son
Maitland joined the firm a year or two later.
After the acceptance of my plan, certain matters lay ahead of me. They
had to be dealt with, and dealing with them successfully would require
some money. I needed to be called to the Bar. I also wished to be admitted
as a solicitor, as it was possible to become a member of one order without
the other. It was the current wisdom that if a barrister practised as a
member or associate of a firm that included a solicitor or solicitors, he
would not be in breach of the Law Society Act, provided only that
proceedings issuing from that office were in the name not of the barrister,
but of the firm or a solicitor or solicitors thereof. Economic necessity
dictated my course of action. Commencing May 1, 1933, I set a goal of
saving $25 a month, with the object of having, at the end of six months,
$150, just enough to pay the fee required in those days for the call to the
Bar. A similar amount would be required for admission as a solicitor, but
that event would have to be deferred to a more propitious day.
In September 1933 I made application for admission as a barrister and
as an attorney at law. The following month I was called to the Bar.
Concurrent with my obligation to save for that fee was another obligation,
to repay Max Steinkopf a sum of $75 I had borrowed in January 1933 to
pay my second-term fees at the Manitoba Law School. This I had arranged
to pay in monthly sums of $12.50 each. Together the two obligations
would be repaid in a period of six months. By October 31, 1933, I should
be in the clear. By that time I could have reasonable hope of getting
married either late in 1933 or early in 1934.
But a Depression winter was looming ahead, and it would demand a
postponement of our wedding plans. This was an indirect rather than a
direct result of the winter. It was my father who was the direct victim of
the winter. He had been forced to sell his horse in order to avoid the cost
of its maintenance. Instead he rented a horse to use in his junk peddling,
at an outlay of fifty cents a day. In mild weather the rented animal would
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function well enough to earn the fifty cents fee, plus something more. In
bitter weather—and the winter of 1933 was bitter—one could not be sure
that the day’s operation would end with a profit.
Writing this in the 1990s, with the petty figures involved, I find it sad
to recall how tough things were in the 1930s. A dollar was really a dollar
then, and its expenditure was not lightly made. But the Depression years
had some incidental benefits. They taught us to be content with little.
They drove us in among ourselves and made us see virtue in the little
things in life. In the evenings at home we’d stay near the radio, listening to
the Lux Radio Theatre or the Orson Welles, or Fred Allen, or Eddie
Cantor programs.
Much as I wanted an early marriage, I knew that the family financial
crisis would have to be dealt with, and that to do so would require my
help. I was able to contribute my share and more, thus enabling our family
to get through that grim winter. Each month I made my contribution to
the family fund with the silent hope that maybe the following month we
would be able to get married. In the result, the marriage had to be put off
month after month, and did not take place until June 29, 1934.
The night before the wedding I was home in full anticipation of the
next day’s event, and duly preparing myself. One of the things I did was
cut my fingernails. My mother said to me (in Yiddish), “Sam, cut your
toenails as well.” The next morning I made my first appearance in the
Court of Appeal. I worked, you might say, until the last moment. We were
to be married about three o’clock in the afternoon. In the early afternoon
I went home and got dressed in my blue suit jacket and white pants
(“white ducks” as they were called).
I had arranged for a taxi to be at our home, which was now on
Mountain Avenue. When it came I got into the back seat and found it was
covered with dust. I feared that by the time the groom came to the
wedding he would be dirty, soiled. Still, I got to the appointed place in
one piece and not too bedraggled. It was a small wedding. We were
married in Brownie’s sister’s apartment. We had invited seventeen guests
in all—eighteen turned up. Al Cross said to me, “Sam, you don’t have to
invite me. I’m coming anyway.” Five minutes after he got there he came
sidling up to me and in a whisper said, “Sam, I’ve already broken
something.”
The ceremony was conducted by Rabbi Solomon Frank, a good
speaker who carried the ceremony as though he were addressing a crowd
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of three hundred. The bride was radiant, as she would always be.
Following the ceremony the guests went to Brownie’s grandmother’s for
dinner. Brownie and I went to our honeymoon train and headed off to
Detroit Lakes, to the Edgewater Beach Hotel there. Fools that we were, we
went in our wedding garb. We had a compartment on the train, but the
dust was coming in and by the time we got to Detroit Lakes my white
ducks had moved to grey-black.
We had a great honeymoon at a total cost of $100. The Edgewater
Beach Hotel rates were $25 for a week. We spent the other $75 and came
home broke, but with ecstasy in our hearts, to take up life in the Scarsdale
Apartments on Kennedy Street, just south of Broadway. We had a small
flat with a combined living room and bedroom. How could we manage in
that? Very simple. We had what they called a Murphy wall bed. You pulled
it out at night and your living room was instantly transformed into a
bedroom. We lived there for about fifteen months, at $40 a month. This
was more than we could afford, so we moved to the Dalkeith Apartments,
at only $32 a month. These days it may be hard to believe that $8 a month
could make a difference, but the truth of the matter is that for small
incomes, even an amount like $8 loomed large. It was a few years after we
were married before we actually did get bedroom furniture.

Fig. 4
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*****
During this time I also began to get somewhat active in the
community. I was elected president of the YMHA of Winnipeg in 1936 (J.
Samuel Perlman, later editor and publisher of The Morning Telegram in
New York, was vice-president), and later became active in the Jewish
Welfare Fund of Winnipeg as well, among other organizations.
At the YMHA I set myself an objective as president: to transform the
existing YMHA (and its included YWHA) into a YMHA Jewish
Community Centre. For myself that meant transformation of the YMHA
from an athletic organization, as it largely was, into an institution with a
broad program of activities, such as lectures, theatre, a newspaper, all with
a substantial Jewish content. I spent many evenings devoted to this task,
and the objective was realized to some extent. When my term was up the
YMHA officials wanted me to continue in office, but by then we had news
of Brownie’s pregnancy, which was the effective answer to this request.
We were excited about the prospects of the pregnancy, though a little
concerned that we couldn’t afford a child. One of the recurring problems,
eased in more recent years, in the Freedman life was the lack of enough
money to do this and to do that. As a result of the pregnancy, the $150 a
month I was earning was raised to $175. We were still living in the
Dalkeith Apartments and would now need a larger place. We moved to
the Kenilworth Apartments on Hargrave Street, where Martin was born on
September 12, 1937, one month premature. I went to my parents’ place to
break the news, at about 8:30 on a Sunday morning. When they saw me
they were scared out of their wits. “What are you doing here so early?
What’s the matter?” I said, “Everything is alright. Brownie had a baby
boy.” Excitement, jubilation, everything great! My mother said, “Naturally,
we were excited. All the time you’ve been saying October, October,
October, and here it’s only September.” We soon straightened her out.
Martin’s birth was followed by that of Susan, in May 1942, and Phyllis, in
March 1947, all happy events. A year and a half after Phyllis’s birth, in the
fall of 1948, we were able to buy a house on Cordova Street—its first
occupants.
Through the decade, alongside the career and the family life, the
debates and speeches continued, and for the most part they
concentrated on what it meant to be Jewish in the highly charged
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political atmosphere of the 1930s. The YMHA announced, for
instance, that on January 22, 1933, “Mr. Sam Freedman, one of
Winnipeg’s outstanding young men [will] speak on “Jewish Problems of
Today.” A month later the Winnipeg Section, National Council of
Jewish Women, announced that, “Mr. Max Cohen and Mr. Sam
Freedman will speak on ‘The Jew and Forces of the 20th Century.’ Our
speakers are two of Winnipeg’s most promising young men.”
In November 1933, it was a “Debate at Auditorium Tonight” as
Samuel Freedman and Prof. H.N. Fieldhouse were getting set to
“uphold the affirmative of the resolution, ‘Resolved that the old
diplomacy was better than the new.’” On April 1, 1934, Rev. Stanley
H. Knowles and Rev. Lloyd C. Stinson were taking the affirmative side
of the question “Resolved that the League of Nations, though it yet
speaketh, is dead.” Samuel Freedman and H. Trevor Lloyd took the
negative and won the judges’ decision.
“To say that the League is dead is to say that we must revert to the
old system of nationalism and jingoism and lose all that we have
gained,” Sam Freedman argued. “It is said that force and right govern
the world—force until right is ready.”4
On April 2, 1935, Sam Freedman was speaking at a banquet
commemorating the tenth anniversary of the opening of the Hebrew
University in Palestine. On November 3 that year, his topic at a general
meeting of the Menorah Society was “The Olympic Games at Berlin,”
and the following month he was holding forth on “Some Reflections
on Hitler’s Germany” for the Ezra Chapter of Hadassah. Topics later in
the decade included “Facing the World as Jews” (May 14, 1938, to the
Herzlia Club) and “The World Crisis” (September 11, 1939).
*****
In 1939 I was invited to become a member of the Winnipeg Branch of
the Canadian Institute of International Affairs. I accepted with
enthusiasm. The Institute—it was usually so described—was a small but very
influential organization operating in the field of politics, economics, and
social relations in general. Its Winnipeg Branch was regarded by many as
4
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the strongest in the whole of Canada. Its members included John W.
Dafoe of the Winnipeg Free Press, historian Arthur Lower, and the law’s
E.K. Williams, among others.
Two incidents at the Institute stand out in my mind. The first
concerns the Institute’s role regarding confidentiality. Information heard
at the Institute could be used but was not to be attributed to a named
person. In 1940 or 1941, when the war was not proceeding very
favourably, Prof. H. Noel Fieldhouse was a speaker at a meeting of the
Branch. He took the very clear position that Britain should accept the
inevitable outcome of becoming “a little Sweden.” The Chief Justice of
Manitoba, Ewan McPherson, asked, “Are you advocating that we should
surrender?” Fieldhouse said, “Yes, because sooner or later we will have to.”
Some days after the meeting we heard that the RCMP was
investigating the conduct of Prof. Fieldhouse in regard to his speech at the
Institute. Chief Justice McPherson readily acknowledged that he was the
complainant, adding that a defeatist attitude, such as Fieldhouse
exhibited, was not entitled to protection under the confidentiality rule. It
was prejudicial to the war effort, and the safety of the state was the
paramount consideration. A meeting of the executive of the Institute was
quickly called. As a member, I attended that meeting.
John W. Dafoe, one of my heroes, was the first to speak. “There must
be no minutes of this meeting, because there may be consequences,” he
said. Nearly everyone nodded agreement. Surprised at my own courage, I
dared to ask, “If there may be consequences, is that not a reason for
having minutes?” Mr. Dafoe said, “We don’t know what form the
consequences will take, so we shouldn’t become prisoners of minutes
prepared, as it were, in the dark.”
No minutes were taken. We moved on to a general discussion of the
matter. At the end it was agreed that no member of the executive other
than the chairman would give any information to the police or to the
media. How far the RCMP went with its investigation I do not know, but
no charges were laid and in due course the matter was quietly dropped.
The second incident arises from the sudden death, in January 1944, of
Dafoe. An ordinary meeting of the Branch had already been scheduled for
a date about ten days following. The president of the Branch was Dr. D.A.
McGibbon, head of the Board of Grain Commission of Canada. I was
secretary of the Branch. Dr. McGibbon called me in great agitation. He
said, “I can’t preside at the next meeting, because the one who presides
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will have to say something about Mr. Dafoe. I loved him so much, I’m
afraid I would break down.” So I had to arrange for a substitute. After
some unsuccessful efforts in other directions I was able to get Mr. J.B.
Coyne (later Senior Justice Coyne) to take on the task. On my own I
prepared a resolution about ten lines in length, as the Branch’s memorial
tribute to Dafoe.
At the meeting, when dinner was concluded, Mr. Coyne rose to his
feet and said, “This is the first meeting of our Branch since he died . . .”
He then burst into tears.
When I saw that Mr. Coyne would not, and apparently could not,
continue, I rose and said that I would read a resolution on the subject.
This I did, we all stood for an appropriate interval of silence, the meeting
then proceeded, and the crisis was averted.
Samuel Freedman’s community activities were always numerous. In
the period from the 1930s to the early 1950s, besides serving terms as
chairman of the Winnipeg Branch of the Canadian Institute for
International Affairs (1947–48) and president of the YMHA (1936–
37), he was president of the Winnipeg Lodge of B’nai B’rith (1943–44),
honorary president of the University of Manitoba students body, vicepresident of the Winnipeg branch of the League of Nations Society
(1941–44), vice-president of the Jewish Welfare Fund (1942–44), and
vice-president of the Community Chest (1946–47). He became a
member of the Canadian Foundation in 1948. These various volunteer
activities, all in combination with a busy law practice, represented a
remarkable engagement with the community around him, and a
staggering amount of committed time.5
In the 1940s, Sam, as “a young man of some apparent promise,”
was a member of what became called “The Monday Night Club.” Each
Monday evening two young lawyers, members of the Indigent Suitors
Committee of the Law Society of Manitoba, would go as unpaid
volunteers to the Law Courts Building to interview applicants for legal
aid and make recommendations for the appointment of counsel. The
Law Society’s efforts to respond to the legal needs of “indigent
persons”, which had begun in 1937, may well have been “the first
formal response by the legal profession in Canada to the need for legal
5
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assistance among low income people.”6 Most of the problems handled
were in the area of family law. Although the Manitoba government
began paying lawyers small fees for criminal legal aid work in 1962, it
was not until 1972 that a fully funded state legal aid plan was set in
place.7
In 1970 Sam Freedman reminisced about his time as president of
the B’nai B’rith.8
I was president of B’nai B’rith Winnipeg Lodge No. 650 during the
years 1943–44. Those were war years, and the program of the Lodge was
specifically geared to the furtherance of the Canadian war effort. In a
variety of ways—assisting the Red Cross in its blood donor campaign,
raising funds for the acquisition of ambulances for the Canadian Forces,
providing recreation programs for the troops, and so on—the Lodge
confronted the challenge of those troubled years and met it honourably
and admirably.
One feature of the Lodge’s war effort deserves special mention. It was
the creation of an Air Force Cadet Corps. It functioned under the
leadership of Bro. Earo Haid, who, for that purpose, was vested with the
rank of Honorary Colonel. But the person in closest touch with the
activities of the cadets was Bro. Percy Thompson. The gymnasium of St.
John’s High School served as the cadets’ parade square, and it was a joy to
go there and see Percy taking the cadets through their drills and marches.
His military bearing, always precise, was an inspiration to every cadet in
the Corps.
That was a time when, on every street in Winnipeg, one could see
members of the armed forces. On their uniforms just below their shoulder
was a label inscribed with the name of their country. Naturally most of the
labels bore the name “Canada”. But there were many others, each one
identifying the wearer with the country he served—Great Britain, United
States, Australia, New Zealand, South Africa, and many others. It is a
6
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pleasure to recall that in this galaxy of nations one could also see Air Force
cadets whose uniforms proudly bore the name “B’nai B’rith.”
Fidelity to truth compels a reference to another aspect of life in the
Lodge in that period. It concerned a division in the Lodge between two
factions. That division involved a matter of principle, namely, who should
govern the Lodge—its elected officers, or a hierarchy of past presidents?
Much of the work of the Lodge was carried on in a resultant atmosphere
of tension and conflict. It led to a split in the Lodge and the creation of
Manitoba Lodge No. 1616. A number of members of Winnipeg Lodge
became the nucleus of the new Lodge. I was one of them and I have ever
since remained a member of that Lodge.
*****
Meanwhile I kept active as a young lawyer, practising with the firm of
Steinkopf, Lawrence & Freedman until 1945. My practice was fairly
general, starting with the smaller cases in the county court and later
graduating to the Court of Queen’s Bench and taking cases there. And I
began to take part in the Bar Associations—both the Canadian Bar
Association and the Manitoba Bar Association—and even the Law Society
of Manitoba. In 1941 I was invited to become a part-time lecturer at the
Manitoba Law School, teaching about two hours a week. I taught in the
areas of civil procedure and domestic relations. The job satisfied an old
desire to be a professor. It seems to me that it is always the lecturer who
benefits the most from his lectures. As well, I was editor of the Manitoba
Bar News, the journal of the Manitoba Bar Association, from 1942 to
1946, and later (1951–52) president of the Manitoba Bar Association. In
1944 I was named King’s Counsel, and in November 1949 I made a
successful application to the Law Society of Manitoba to be admitted as an
attorney-at-law and solicitor of the Court of Queen’s Bench of Manitoba—
having enclosed a cheque for $127, the fee at the time.
Lawyer and politician Joe Zuken, another Jewish product of
Winnipeg’s North End, used to tell a story about an encounter with
the young lawyer Sam Freedman. Zuken was president of the New
Theatre, a political drama group, and in 1939 the group took its
performance of Albert Maltz’s play, Rehearsal, to the Dominion Drama
Festival in London, Ontario, where it won the prize for the best one-act
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play in the English language. Maltz would later become famous not
only as a Hollywood scriptwriter but as one of the “Hollywood Ten”,
writers blacklisted in the late 1940s for their Communist affiliations.
In 1939, when news of the play’s success got back to the playwright, he
demanded his fair share of whatever it was that the play was taking in.
Zuken said of the theatre group, “We were naive, or penniless, or both.
But one day I got a letter from a lawyer, and the lawyer turned out to
be Sam Freedman… Sam was very merciful and made no accusations.
In a very gentle way he said, ‘You know the author is entitled to be
paid some royalties.’ With Sam Freedman’s polite prodding, the
payment due was settled over a period of time.”9
As editor of the Manitoba Bar News for almost five years, Sam
Freedman put his very own stamp—of “articulateness and
thoughtfulness”10—on a publication that strived to be more than a
house organ containing loose items on happenings in the local
profession. His writing shows the succinct quality—the exactness—that
would become so apparent later on in his judgments as a member of
the Court of Queen’s Bench, and the Court of Appeal. He displays a
sharp attention to contemporary changes in the field, or to the need
for changes. After Sam’s retirement as editor, the new editor, James E.
Wilson, noted in the February 1947 issue that in Sam Freedman’s
“very capable hands” the publication had “reflected the activities of the
Association and the outlook of its members towards matters of legal
interest in a manner which was always dignified and never incautious.”
The following is a typical editorial.
BROADENING FIELDS OF LAW
[Editorial, Manitoba Bar News11]
The need for vigilance on the part of lawyers against unfair
encroachments into their professional sphere is a subject that has been
frequently and properly stressed. Sometimes, however, preoccupation with the
9
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subject of encroachments may cause one to lose sight of the fact that, though
some legal areas may be invaded and become lost to the lawyer, new ones are
being opened up to him or existing ones being broadened.
An instance of such a development, which we now take for granted, was
the stimulus to legal work created by the emergence of the automobile. When
one reflects that the first motor vehicle accident case reported in Western
Canada was Toronto General Trusts Corporation vs. Dunn (1910) 20 M.R. 412,
and considers to what significant extent these types of cases now form part of
the average lawyer’s practice, the change is remarkable indeed.
Similar developments, though certainly at first on a smaller scale, may be
expected in the field of aviation law. The case law on this subject is
comparatively meagre, but with the increased commercial use of the airplane
in the air age of tomorrow, legal exploration of the subject will become
deepened and expanded.
So it is with the general subject of taxation, particularly income tax. The
tendency of this century had surely been to vest most of this work in the
hands of auditors and accountants. One reason for this was the absence of
any large number of legal decisions on our Canadian tax problems. The
emergence of such a body of case law, together with an increasing awareness
on the part of the lawyer of the important part played by taxation in the
business life of the country, is likely to find the Bar playing an ever increasing
part in this sphere of the law.
A parallel situation exists with regard to the many forms of controls
brought about by war conditions. These have opened up areas of legal work
for lawyers, and will in all likelihood persist for a considerable period after the
war is ended.
Society being dynamic, changing and progressive, the sphere in which the
lawyer works cannot remain static. — S.F.

*****
In fall 1945, Dave Golden, who had been a prisoner of war in Hong
Kong for nearly four years, returned home and we decided to start our
own firm of Freedman and Golden. An announcement in the December
issue of Manitoba Bar News stated: “W.D. Lawrence, K.C., Samuel
Freedman, K.C., and Maitland B. Steinkopf, M.B.E., announce the
dissolution of the firm of Steinkopf, Lawrence & Freedman as of
December 31st … Samuel Freedman and Captain David Golden will
practice in partnership as Freedman and Golden, with offices at 508
Avenue Building.”
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Golden had been awarded a Rhodes Scholarship, and we agreed at the
start that he could take a year from the office to go to Oxford. The
workload in the office without him meant I had to step down as editor of
the Bar News in 1946. In the end Dave and I had six and a half glorious
years together, with our association continuing until I was appointed to
the Bench in April 1952.
During those years in which I practised law in all its aspects, the
practice brought my name before the judges. I did both office work and
court work, the latter being largely civil in nature, with some criminal
work as well. I was in the Assize Court every year at least once. There I
handled drivers’ cases, including motor manslaughter, as it was then
called, theft, conspiracy, fraud, and even murder. I acted for the accused in
one murder case, The King v. Stoney, and I regret to tell you that he was
hanged.
The murder took place in March 1950. The accused, Walter A.
Stoney, was a thirty-eight-year-old cook in a restaurant. He was an odd
kind of character. The victim was his girlfriend. There had been some
trouble between them, and she was threatening to leave him. She was
found in his hotel room with seventeen or eighteen stab wounds. Later the
Crown alleged that he had stabbed her with an ice pick and that when he
was through with this little venture she was stone dead. What Stoney did
after this was an obvious attempt at suicide. He went to the railway yards a
short distance from the hotel where the alleged offence occurred, and
threw himself in front of a moving freight train. The railway people found
him on the tracks. He was badly injured, not killed. He was taken to the
hospital, where he began to manifest peculiar characteristics, for one thing
saying that the hospital staff were trying to poison him. The police were
brought into the picture, and when they went to his room they found the
dead body of the girl.
About this time, or shortly after, I was called by the Attorney General
and asked to assume Walter Stoney’s defence. I said I would, and thus
became defence counsel in my first murder trial. The trial date was set for
October 30.
It was interesting to talk to this man. He had asked me to bring him
some biscuits and I brought a package for our second interview. He
opened it up but wouldn’t taste one until I did. He said there had been
attempts to poison him, and he obviously wanted to make sure I was not
participating in those attempts. This manifestation of fear and suspicion
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on his part continued throughout my preparation of his defence, which at
least gave me the lead. Here was the only defence that could possibly be
raised—namely, insanity. There was never any denial that he had stabbed
the woman in question. He had confessed to the police long before I was
appointed counsel.
The provincial psychiatrist, Dr. T.A. Pincock, had been seeing this
man because the Crown was expecting a defence of insanity. I met with
Dr. Pincock as well, and realized he wouldn’t be of any great help because,
while recognizing that Stoney was a bit wingy, Pincock believed the
accused was not yet insane within the legal definition. That is to say, he
was not suffering from a disease of the mind that prevented him from
understanding the nature of what he had done, and of knowing that it was
wrong.
Stoney had also been to see a general practitioner. When I asked that
doctor about him, he said, “Oh, I remember him, he’s crazy.” That was
just what I wanted to hear, and I invited the doctor to accept a subpoena
as a witness.
The trial lasted about five days. The problem that I faced was this:
should I call Stoney as a witness for himself? I decided I had nothing to
lose. On the fifth day I put him in the witness box. I started with certain
simple questions. I said, “What is your name?” He said, “Walter Stoney.” I
said, “You are the accused?” He said, “Yes.” I said, “Put your mind back,”
(and I mentioned the date of the offence). “Would you tell the court and
the gentlemen of the jury what happened?”
Stoney, who by this time had seen many policemen in the witness box,
had acquired some finesse. He turned to the judge and said, “My Lord,”
and he turned to the jury and said, “Gentlemen of the jury.” He
continued: “I don’t want to go on with this. I want to plead guilty. I did it,
I killed her, and that’s it.”
These statements created a sensation in the courtroom. Twelve
jurymen turned and looked at me. I in turn, with all the composure I
could muster, turned to the judge, who was Chief Justice E.K. Williams,
and said, “My Lord, I take the view that this is one circumstance only of
many that the gentlemen of the jury are entitled to consider in arriving at
their verdict.” The Chief Justice said that this was his understanding as
well. But there really wasn’t very much to say at this point. As they say in
Yiddish, es eez shoin geven noch nileh: the last prayer for forgiveness on Yom
Yippur had been said, and the books were closed.
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I thus closed the defence. In the end, when I addressed the jury, I
rested on the defence of insanity, emphasizing that the accused had
pleaded guilty knowing that the penalty for murder was death by hanging.
I tried to make the point that no one but an insane person would do
that.12
The jury was out only about forty minutes. Unfortunately, the verdict
was guilty. The judge pronounced the mandatory sentence of death. What
followed thereafter was a request for mercy to the federal cabinet. They
did go so far as to send a psychiatrist, who interviewed Stoney a few times
but came to the conclusion that, albeit Stoney wasn’t all there, he was not
insane. In other words, he took the same position that Dr. Pincock, the
provincial psychiatrist, had taken at the trial. The government refused to
grant clemency and the execution was set.
I didn’t attend the execution, but Harold Buchwald, a law student
who worked with me on the trial, attended. He told me later that an
instant before they put the black hood over Stoney, his eyes circled the
room. When they landed on Harold, there was a look of recognition. A
moment later the trap sprung, and that was the end of the case of The King
v Stoney.
From long before the time of that case, I had been against capital
punishment, and I still am. Capital punishment is fundamentally a moral
question, though many people refuse to classify it that way. They say it is a
practical question arising from the need to assist effectively in the ongoing
and ever-present war on crime. I take the moral position. I submit that it is
wrong for the state deliberately to take a human life. The sanctity of
human life is something to be cherished, not destroyed. True enough, a
murderer himself doesn’t show much respect for the sanctity of his
victim’s life, but there’s a difference. The state should not, of set purpose,
put itself in a position of doing what the murderer has done, namely
taking a human life. The state must not allow itself to adopt the standard
of conduct of the murderer.
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By the late 1940s this relatively young lawyer had quickly moved up
the local ranks of the profession. Freedman and Golden had an active
practice, and although the firm tended not to represent the very rich,
by 1950 Sam was being retained as counsel for clients accustomed to
paying higher fees, namely the Royal Exchange Insurance Group, the
Manitoba Teachers’ Association, and the Milk Distributors of
Winnipeg.
In 1949 Sam Freedman was elected secretary of the Manitoba Bar
Association; in 1950 second vice-president; in 1951 first vice-president;
and in 1952 president. His talent, as legal historian Dale Gibson put it,
was recognized as “awesome” (in a time when that word carried more
weight).13 His sense of fairness, his scholarship, and his various abilities
in conducting a meeting, in getting to the heart of the matter, in
ferreting out the facts of a situation, were noted as remarkable. His
energies, his involvements, were prodigious. These “many qualities of
heart and mind . . . raised Samuel Freedman to a position of eminence
in law.”14
Even more: he kept his sense of humour. He knew how to have fun.
In his memoir, Hearken to the Evidence, Winnipeg lawyer Murray Peden
writes about his time as a student at the Law School in the late 1940s:
We [the students] sat in as frequently as we could on another murder trial, not
because it promised to raise any interesting issues, but because one of our lecturers had
been appointed by the Court to defend the accused, a hapless wretch named Stoney.
The lecturer was Sam Freedman ... who gave us our course in what was then called
Domestic Relations. It embraced Family Law, including Divorce and Separation, and
several related matters.
Sam was one of our favourites. He had an irrepressible sense of humour, which
lightened many an hour for us in the classroom. I recall his hurrying in to a lecture one
morning, late, having just returned from one of the more exuberant sessions of a
Manitoba Bar conference, reaching briskly into his briefcase for his notebook, and
pulling out a half-filled bottle of whiskey for a second, “accidentally”, to get a laugh
from the class....
When we were dealing with breach of promise, on an earlier occasion, he had
tickled us with his recollection of a woman who had come into the office one day to
give him instructions to bring suit for breach of promise against Clark Gable.
Recovering from the shock, and treading warily as the mental warning bells began
13
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tinkling, Sam tactfully pointed out that she would, of course, need some evidence to
substantiate the close relationship.
“Well,” the young lady huffed, “there’s the letters.”
“You mean... Clark Gable has written to you?” Sam asked with hopeful caution.
“No,” she said, “but I’ve written to him.”15

Sam Freedman’s classroom manner was to temper pedagogy with
wit. In one lecture he interjected, “... Now take the case of
Werzicozevitsky versus Smith—Werzicozevitsky, spelt the usual way ...”16

Fig. 5
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A Judge on the Court of Queen’s
Bench (1952–60)
There was a judge who, when he was a lawyer at the bar, had by no means
achieved the reputation of being a teetotaller. Then suddenly came the
announcement that he was being elevated to the bench. A newspaper of that
time, feeling perhaps that this was the worst appointment since the Emperor
Caligula made his horse a consul, commented on the appointment and
questioned whether the new judge would be happy, seeing he had been
compelled to desert the bar. A friend of the new judge asked him whether he
would sue for libel on account of the innuendo. The judge said, no, he would
just sit tight.
[From preamble, “Challenges to the Legal Profession,” speech, Seattle, 1963]

I

n the course of a year or so I must have made nearly $10,000 in fees
from the Milk Distributors. As a matter of fact, I was at a meeting of
the Milk Distributors on the day in April 1952 when the federal
Liberal government’s Minister of Justice, Stuart Garson, telephoned me,
inviting me to become a judge of the Court of Queen’s Bench. I accepted
with enthusiasm, even though it would mean the dissolution of Freedman
and Golden, as well as an immediate loss of income. The days of big fees
came to an abrupt end. Indeed, the loss of income has been the story ever
since.
My contemporaries at the Bar have continued to make money far in
excess of a judge’s salary. But still, if I were faced with the same decision
today I would make the same choice I was honoured to make that day in
April. I had always revered the judicial office, and now I was being
appointed to the high court of justice. I was pleased with the idea of the
appointment, the challenge it presented, and with that challenge, the
opportunity to make a contribution to the development of justice in the
province.
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The invitation to the Bench was the second I had received. Earlier on,
in the fall of 1950, I had been asked if I would consider joining the
County Court. And so eager was I to assume the judicial role that I
accepted, though only for two or three days. Brownie kept saying to me,
“What sort of work do they do? Who are the County Court judges?”
When I named them, she said, “Why don’t I know them? I know all the
Court of Appeal judges. I know the Court of King’s Bench judges.
Whenever we go to a lawyers’ or social event, I meet them. Who are the
County Court judges?”1 I realized at once that this put the finger on the
central issue: County Court judges were lower court judges, the office
lacked prestige, and it would be a mistake for me to accept it. I decided
against putting forth my name.
Later I told Chief Justice E.K. Williams of the Court of King’s Bench
about this quandary, and he said, “Sam, I’m glad you said no, because I
hope within eighteen months to have you on my court.” At that time he
was expecting the retirement of another judge. As it happened, within less
than eighteen months, near the beginning of April, a vacancy did come
up, though unfortunately it came about because of the death of Mr. Justice
J.J. Kelly—a great judge who, at the age of fifty-two, should never have died
so soon.
For me, at the age of forty-four, becoming a judge of the Court of
Queen’s Bench was an exciting moment, though it was tinged with some
sadness because of the circumstances. On the day Mr. Justice Kelly died I
was at the Law Courts on another matter, when the elevator operator told
me about his death. I was then president of the Manitoba Bar Association.
I told the clerk of the Court that when the court next opened I would like
to speak for the Bar on the death of Mr. Justice Kelly. And I came to the
Wednesday court, where the presiding judge called me to speak. That
afternoon there was a call from Chief Justice Williams. I thought it was to
ask me to be an honorary pallbearer at the coming funeral, but Chief
Justice Williams said, “Sam, I think you’re going to get a phone call from
distant places where the wise men live. If it comes I hope you will accept
without hesitation.”
1
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I said, “Chief Justice, you know I will accept. But this isn’t the way I
hoped it would come.” He said, “I know, we’re all saddened and distressed
by Jack’s death.” I said, “Have you any reason to think I’m going to get
that call?” and he said, “Oh Sam, you know I never know anything.” I
learned later that the judges of that court had met earlier and considered a
successor, and mine was the name they chose to recommend to the
Minister of Justice. Six days later the Minister of Justice called.
I remember first of all phoning Brownie to tell her the news. All I said
was, “Darling, that call just came through.” She knew immediately what I
meant. Then I telephoned my parents. My mother answered, and I said,
“Mother, great news.” She said, “What?” I said, “Guess.” She said, “Max is
married?” Mothers have a strange way of being able to put all things into
proper perspective.
News of my mother’s response got to Ottawa remarkably speedily. I
walked over to the courthouse to see my new brethren of the Court of
Queen’s Bench and to say hello also to the judges of the Court of Appeal.
I was in Mr. Justice Coyne’s office talking to him, and I told him about my
telephone call to my mother. He laughed—and he had a laugh that could
reverberate through the halls of the entire courthouse. He loved the story.
Not ten minutes later, he telephoned The Winnipeg Free Press and spoke to
the editor, Grant Dexter, who was also delighted to hear the story. Dexter
at once put in a long-distance call to Ottawa. He got my brother Max, who
was Ottawa correspondent for the Free Press at the time. Max was with
George Ferguson, a former Free Press editor. Dexter told both of them the
story, and Ottawa, at that point, got it.
As for David Golden, we parted amicably. We had seen some good
years together and made a success of our association. David had gone to
Ottawa in 1951 to help set up the legal division of the Department of
Defence Production. He was supposed to be away only for a few months,
but the work had dragged on and on. Then in 1952 he took up a
permanent appointment in Ottawa, the first of many. He eventually
became Deputy Minister of Defence and later still President of Telesat, the
Canadian communications satellite company. For a product of the North
End, he did well, living with complete integrity as a Jew and as a
Canadian.
Years later, in his retirement speech as Chief Justice, Sam Freedman
joked: “When I was first appointed to the Bench, I received a telegram
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from someone in the Department of Justice saying, “Please inform your
full Christian name.”2
Judicial vacancies are filled in Canada through executive
appointment, and Sam Freedman’s appointment to the Bench was not
without its controversies.3 Sam was the first Jew appointed to the
Bench in Western Canada, and only the second appointed in the
whole of Canada.4
Until the 1950s, the Canadian judiciary consisted almost entirely of
judges who were either English or French (and non-Jewish) in their
family origins. And before World War II, federal appointments,
cloaked in secrecy, tended to follow the lines of parties in power.5 In
his detailed research into judicial recruitment over the period 1905–70,
William J. Klein found, “Former benchers, law teachers, Canadian Bar
Association (CBA) executives, and members of Parliament (MPs)
2

3

4

5
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moderately serious Canadian Criminal Code cases and over private law cases
involving sums of money exceeding the monetary limits of the small claims courts,”
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received appointments far in excess of what could have been expected
by chance. Clearly, the bench has tended to be selected from lawyers
who were leaders in the legal profession or politics.”6 Moreover,
another study showed that prior to 1949, twenty-two of the forty
Supreme Court judges had “at some point in their careers been elected
politicians,” and another researcher found that “all but a few of the
judges appointed during the period [1945–65] were affiliated with the
party in power at the time they were appointed, and most were actively
engaged in politics.”7
Those who came from the political side often had no previous
judicial experience. As Klein pointed out, there were few rules in
recruitment: “Except for limiting judgeships to lawyers aged less than
seventy-five years with more than ten years at the Bar, and occasionally
restricting the choice to French Canadians, the law is silent about
scrutiny of any sort over the choice or promotion of judges.”
In his classic study of Canada’s elite structure, John Porter noted a
peculiar contradiction in the tendency of establishing judicial careers
based purely on politics. Such appointments, he said, “constitute what
must be one of the most curious of occupational systems, one in which
a person whose political role is marked by partiality, irrationality, and
opinion-expression assumes a judicial role marked by impartiality,
rational inquiry, and attention to fact.”8
The correspondence of Ralph Maybank, local M.L.A. for Winnipeg
South Central (and later a judge) leaves a ragged but revealing trail of
the political considerations and changing sensibilities that would
eventually lead to Sam Freedman’s appointment.9 Maybank, a lawyer
who was first elected to the federal parliament in 1935, played a
“pivotal” role in Liberal Party politics and judicial appointments in the
1940s and 1950s.10 In the mid-1940s it was not Freedman but another
local Jewish lawyer, A. Mark Shinbane, who was under consideration.
6
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On December 5, 1946, Maybank wrote to Joseph Jean, the federal
Solicitor General in Ottawa, outlining his thoughts on the possibilities
of upcoming appointments:
I wish to recall to you a certain statement that I made when we were at lunch
together. That statement was, (a) that every possible effort should be made to appoint
none but Liberals to the Bench and (b) that there were plenty of suitable Liberals for
appointment, and (c) ... that an appointment of Mr. Coyne ... would be well received,
and (d) an appointment to the Bench of Mr. Shinbane would not be well received but,
that, it would be considered objectionable by a large number of people.
... I might also add with reference to Mr. Shinbane that while every one of us has
a high regard for him, the truth is that there is a great deal of anti-Semitism about at
the present time. This may be unreasonable but it is a fact and we have to take facts of
life into consideration when we are considering such problems....

Maybank reminded the Solicitor General that all of the others at
the luncheon table had “agreed completely” with his statement, though
he took pains to indicate that their position did not spring from antiSemitic feelings. He added, “If I had to be classified as anti-Jew or proJew, I would most certainly be classified as pro-Jew. I am fighting at all
times against anti-Semitism or any kind of racial discrimination.”
In another letter, of February 17, 1947, Maybank expressed concern
about the importance of ensuring a balance regarding French-speaking
judges in the province, given its large French-Canadian minority. “The
fear is that if a Jew were given an appointment which a FrenchCanadian ought to have there would be no chance whatever of
surviving the blow. In truth I hadn’t myself realized how serious that is.
They have told themselves that they are entitled to this appointment
and it has become an obsession with them. Hence, if they found an
Israelite being named their rage would know no bounds.”
A candidate for judicial office also had to belong to the right party.
In July 1947 Maybank told the federal Justice Minister, J.L. Ilsley,
“There are only two persons who can be considered for judicial
appointments to take care of the French situation. They are [St.
Boniface County Court] Judge Roy and J.E. Beaubien.” But, he added,
“All Liberals of whom I have ever heard, with two exceptions, are
strongly averse to any preferment being given to Beaubien. He is a
Tory. No doubt about that. Until a very few years ago he was active in
Tory circles and generally on the executive of South Winnipeg
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[constituency] .... Personally I am bitterly opposed to anything being
given to a Tory.”
Later in that same lengthy (four-page) letter Maybank came around,
once again, to the prospects of Shinbane as judge:
As an interjection I should say that any appointment of Shinbane would be very
bad indeed .... If you say to the French that they are not going to get an appointment
and at the same time you appoint a Jew instead of a Frenchman, I think you give such a
slap in the face to the whole French community that the Government and the party
would have to pay dearly for it. There is no use in mincing words. An appointment of
Shinbane would be disastrous. In any event I feel there are plenty of Liberals more
entitled than he is.

Mark Shinbane never was appointed to the Bench, though a year
and a half later his name was still under consideration during a period
when three positions were available in the county court. By that time
Sam Freedman too was a candidate, though Maybank continued to be
cautious about the prospects of a Jewish appointment. According to
Maybank, Stuart Garson had indicated that “he would like to be the
first Minister of Justice to make a Jewish appointment. Also that there
was a great deal of propaganda being put out in favour of a Jew.” When
Sam Freedman was approached about the possibility of a county court
appointment, he apparently responded that “he would be honored to
accept although he wasn’t seeking it.” In a January 1949 letter to Irving
Keith, reporting on developments, Maybank notes, “It had also been
said that if it were a King’s Bench Appointment and a Jew were to be
appointed the only one to appoint at the present time would be
Shinbane. This information and this fact had an influence upon Sam
in making his affirmative decision.” Maybank apparently told Sam
Freedman that he in fact preferred two other local men for the first two
appointments available:
... and that next to that I would prefer to see a city man for the third appointment
and that a city man might very well be a Jew. In fact, I said [to Freedman] that I
thought that would be a good thing, and to advocate a Jew for the third appointment
might be the desirable strategy to hold the thing in the city. In such a case, there would
be nobody but him. In fact, I said there was no Jewish appointment excepting his own
which would be desirable. I guess I told him, what the fact is, that the appointment of
him would be a good one from every point of view. I did not tell him what I believe the
fact is, that the appointment would be definitely harmful; that in fact there is a much
larger number of Gentiles in the community than there are Jews.
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Sam, Maybank wrote, “made it quite clear that he was not in
competition with anybody excepting other Jews. If all the appointments
went to Gentiles he would be well enough pleased ...”
Another two and a half years passed before Sam Freedman got the
call from Garson appointing him to the Queen’s Bench. By that time
the appointment of a Jew was a feather in Garson’s cap, and the
appointment in particular of Sam Freedman, “though a very young
man, by Canadian standards, for such high office,”11 was a popular
one.
By the 1950s, although patronage continued—and it never has
entirely disappeared—professional and expertise attributes were coming
into greater play. And as Canada moved into the second half of the
century, the factor of ethnicity was beginning to fade, however slightly,
as a barrier to advancement. Irving Abella notes that by the late 1940s
and early 1950s, “the pervasive anti-semitism of earlier years had
receded.”12 The possibilities had improved for a Jew, at least for
someone with the “awesome talents” of Sam Freedman, to be elevated
to the Bench.13
11
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Although he had never been a member of the Liberal Party, which
at the time dominated politics both at the federal level and provincially
in Manitoba, Sam Freedman had established himself as a member of
the Winnipeg legal elite in the 1940s, not just through his expanding
law practice, but also through his other activities and involvement: his
chairing of the Winnipeg Branch of the Canadian Institute for
International Affairs, his work on the Civil Liberties Association of
Manitoba and the Winnipeg branch of the League of Nations Society,
his highly acclaimed editorship of the Manitoba Bar News, and his short
stint as president of the Manitoba Bar Association. His speech-making
had established a certain prominence; his talents, especially his ability
to steer a meeting through difficult moments with mixtures of firmness
and empathy, precision and charm, had been noticed. The young man
from North Winnipeg, with his “at least one hundred and ten per cent
effort” (a degree of effort subject to his usual understatement), had
moved into elite circles and become accepted. Perhaps it could be said
that for the anglo elite of Winnipeg his brilliance and willing energies
far outshone the more off-colour glow of his social background and
ethnicity.
Years later his university friend Maxwell Cohen would say:
“Nationalism and internationalism; public affairs and social awareness;
intellectual style and the literary skill to express it—this was Sam
Freedman’s environment and perhaps this explains why his natural
talent found the soil within which he was to become a flourishing
image of Manitoba at its public best.”14
In 1952 Chief Justice E.K. Williams gave the public rationale for
the appointment. Describing the new judge as a “real Canadian” (as
opposed to what would now be called a “hyphenated Canadian”),
Williams stated, “I have never been able to understand why in this day
and generation, any Canadian citizen should have an adjective attached
to his citizenship .... To me he is a fellow-citizen, to be valued according
to his personal merit and not otherwise.” Williams emphasized how
the judges before whom Sam Freedman had practised had observed the
“fairness” with which he had presented the cases he was involved in.
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“They knew that here was Counsel upon whose word they could always
rely, who would never attempt to mislead or deceive a Court.” He
noted Sam’s scholarship, “known to all.” Sam Freedman, the judge
said, was hardworking and courteous, with a sense of humour that is
“delightful, the more so as it is controlled.”15
I think I wanted to be a judge from the moment I had contact with
the law, and that attitude never changed. Indeed, it was strengthened with
each additional year of work in the law. It is a noble calling, and it was the
work of the court, its function in settling disputes between opposing
parties in the civil field, that attracted me.
I would serve on the Court of Queen’s Bench for a total of about eight
years. In that period I had a variety of cases, some civil, some criminal. In
the criminal field I had everything from petty crimes to murder. It proved
interesting to see a case in progress—examination, cross-examination, reexamination, a surprise witness (either one who wasn’t expected to be
called at all, or the expected witness who says unexpected things and
throws his lawyer into a tizzy). You have got to adjust to the current of the
moment like rowing on tidal waters, and above all you need to apply
patience to the matter at hand, keep an open mind until the very end.
That’s a golden rule for a judge.
I was now glad that, as a lawyer, in addition to my civil work I had
taken some criminal cases, because after my appointment to the Bench I
moved into an area where one could not escape criminal law. I have always
felt that the subtlest and most intricate task a trial judge has to face is to
charge a jury in a complex and difficult case, on short notice. When the
day of elevation from lawyer to judge has come and the judge finds himself
presiding at a criminal trial with a jury, when he has to deal with evidence
that is admissible against one accused but not against the other accused,
when he has to deal with corroboration, with evidence of an accomplice,
when he has to put the issues of fact to the jury, with clarity and with
fairness, and, above all, when he has to put the defence to the jury, taking
care not to demean that defence (as some trial judges have done) but
leaving it to the jury to reach their own conclusion on it—on that day and
15
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in that hour he will give silent thanks that these things are not alien to
him because in his years as a lawyer he did not disdain the practice of
criminal law.
I was glad that my experience in the field of criminal law, while not
extensive, was at least of such a character as to rob the Assize Court of its
terrors. I think I was able to adjust to the work of the criminal part of the
judicial role in a manner that would not have been as smooth, as easy, as
comfortable as it would have been, if I had not had some criminal law
experience.
One of the matters we had to deal with regularly in the Court of
Queen’s Bench was divorce. During that time the law had not yet
broadened out, and adultery was the sole ground for divorce. As a result
we regularly heard evidence of one of the spouses resorting with the third
party to a hotel or a motel. Indeed the evidence in proof of adultery
tended to follow a predetermined line. It was very much the same in every
case. It gave rise to a presumption of fact which was looked upon as only a
bit less certain than a proposition in geometry. It could be expressed thus:
if a man and a woman spent the night together in a hotel or motel room,
the court is entitled to infer that sexual intercourse took place between
them—unless of course they are man and wife.
Another problem for a judge is that people can try to take advantage
of your position. Usually when that happens it is due to a
misapprehension on the part of the person who makes the approach. I
received letter after letter from people, including friends, seeking legal
advice or perhaps trying to get help in presenting their case to the court,
and I would have to tell them they needed to consult a lawyer, not a judge.
Those are minor incidences, easily dispensed with.
I can recall only one time in my career as a judge when a potentially
more serious intervention was sought. That was when I was presiding over
the trial of a Jewish junk dealer charged with the offence of receiving
stolen goods, as it was then called. He was convicted of the offence, and I
was then faced with the task of sentencing him. For that purpose I
remanded the case to the end of the Assize—that meant some three to five
days later. In the interval the phone started to ring.
First of all came a call from my rabbi. He was careful. He said, “Sam,
can I talk to you about the case of ...” and he named the accused. I said,
“Rabbi, the answer is no. It would not be proper for you to talk to me on
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it, or for me to hear you on it.” He said, “Thank you very much, Sam, I
will retreat.”
A day or two later I got a phone call from a friend who said, “Sam, I
am calling you on behalf of all the junk dealers of the province of
Manitoba.” I said, “Morris, I’m not able to talk to you.” He said, “Sam, all
of the junk dealers, they’re very much interested in you hearing this.” I
said, “Morris, we will remain good friends, but I am going to hang up. It’s
not proper for you to talk to me on this, or for me to listen to you on it.”
It would be an offence for me to talk to someone as in those cases, if
the conversation related to the proposed disposition of the trial. There is
an offence called obstructing the course of justice, and when an outsider
makes an approach to the judge and makes representations to him, he is
interfering with the due administration of justice—because if the judge is
to decide the case on the evidence in open court, or if it is a matter of
sentence, to decide with the assistance of the lawyers, who make their
submissions to him in open court—if that procedure is sidestepped by the
judge permitting an outside representation to be made to him, he is not
properly administering justice, and the person who makes the solicitation
to the judge is wrongly interfering. Any judge worth his salt will not permit
the matter to reach that stage. You’ve got to nip the thing in the bud at
the very outset. In the case of the junk dealer, I did that very thing.
In a speech to a dinner given in his honour after the appointment,
Sam Freedman outlined his four-point credo for himself as a judge.
The first necessity was a reverence for the judicial office, which was one
of high honour and great responsibility. The second was that he hoped
he would have time for cultivation of interests outside his judicial
work, for books and friends and participation in activities the
furtherance of which was one of the applications of good citizenship.
The third point was that he hoped he would never lose his sense of
humour. The fourth was a faith in Canada, in its greatness, its way of
life, and its future.16
Chief Justice E.K. Williams, who had been appointed chief justice in
1946, was my mentor when I went on the Bench. For eight years I was able
to enjoy a happy association with one of our distinguished Canadian
judges. He was a man who commanded a great deal of respect, a scholar of
16
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the law. A distinguished-looking man, he looked like a chief justice
should: grey hair, a Vandyke beard, which he called his chin-whiskers. He
seemed to be austere and stern, but had reservoirs of humanity—and a very
fine sense of humour—which the general public did not credit him with
possessing.
In a speech, I once said that my admiration for Chief Justice Williams
was like Li’l Abner’s undiluted hero worship for Fearless Fosdick, with the
difference that Fosdick is an inept detective, whereas the Chief Justice is a
giant in intellect, and a wonderful human being. He had a reverence for
the law—its history, its traditions—and he did his best to impart these
virtues to judges and members of the Bar. I cherish his memory.17
*****
An early example of a sharply drawn Freedman ruling as a Judge of
the Queen’s Bench came in 1953 in Regina v Dorion. At a trial in The
Pas, Arthur Dorion, a Treaty Indian, had been charged with the
murder of his common-law wife, Jane Ross. The Winnipeg Tribune
reported in August 1953 that a surprise announcement from the judge
“came before a stunned courtroom as the trial, entering its third day
here, was nearing completion. All Crown witnesses had been heard
and the defence was prepared to bring its own witnesses.” Freedman’s
ruling, though razor-sharp in its determination and decisiveness, was
softened with a typical compassion for both the perpetrators of the
problem (the trial guards) and the accused. Also of interest are his
pointed reprimand of the local press for its part in the affair, and the
lesson to be drawn in the end.
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JUDGMENT: Regina v Dorion (1953, Court of Queen’s Bench)18
Freedman, J.: As a result of something which was brought to my
attention about 6 o’clock last night, I must make the following statement and
decision.
This is a trial on a charge of murder. On such a trial the court must
direct, in accordance with Section 945(3) of the Criminal Code, that proper
provision be made for preventing the jury from holding communication with
any one on the subject of the trial. I did so direct.
In fact, it will be remembered that on Tuesday, in open court, in refusing
a request that the members of the jury be permitted to attend a motion
picture theatre in the custody of their guards, I stated in the most explicit
terms that nothing must be done which would even raise the possibility of
outside communication with the jury on the subject of the trial. I called
attention to the decision of the Court of Appeal of British Columbia in Rex v.
Ryan, 101 C.C.C. 101. At that time I expressly asked the two guards, who had
been sworn to keep the members of the jury together under circumstances
which would prevent communication with them, if they understood my
directions and their responsibilities. In open court I was assured that they did
so understand what was required of them.
It is a matter of profound regret to me to have to state that there has been
a very grave dereliction of duty on the part of the guards in charge of the jury.
This, I am sure, did not arise from wilful disobedience to instructions, but was
doubtless due to inadvertence or momentary thoughtlessness. But the
consequences are most serious none the less.
Yesterday, during the course of the trial, Crown counsel offered in
evidence a certain document, the admissibility of which was objected to by
defence counsel. In accordance with the usual practice in such cases, a socalled “trial within a trial” was held for the purpose of determining its
admissibility. During this “trial within a trial,” on which the accused himself
gave evidence, the jury was excluded from the court room. At the conclusion
of this “trial within a trial” I ruled that the document offered in evidence was
inadmissible. Thereupon the jury was recalled and the trial continued. At
about 4 P.M. the case for the Crown was completed, and defence counsel
requested an adjournment till 10 A.M. this morning before proceeding
further. This adjournment I granted.
Late yesterday afternoon the November 18th issue appeared of the weekly
journal known as The Northern Mail, published here in The Pas. The feature
18
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article on Page 1 was headed “Dorion Statement Ruled out of Trial.” The
article made specific reference to the excluded document, and it went on to
quote extracts from the testimony of the accused himself when he took the
stand in the absence of the jury. Let me make it clear that my criticism at this
time is not directed against the newspaper or its reporter. Court proceedings
are public matters to which the press has a right of access. The publication of
the details of a murder trial is a legitimate newspaper function, and so long as
it is exercised accurately and fairly, there can be no complaint. Here may I
express the view, however, that it is inadvisable, if not improper, for a
newspaper—as was done in this case—to describe in a manner prejudicial to
the accused a document which has not been admitted in evidence and not
read in open court at the trial.
But no damage would have been done had it not been for the fact—as I
was informed by the Sheriff at 6 P.M. yesterday—that the guards purchased
four copies of this newspaper for the express purpose of distribution among
the members of the jury, and in fact so distributed them. As a result the
members of the jury have had the opportunity of reading—and almost
certainly have read—a newspaper report dealing with matters which occurred
while they were excluded from the courtroom, and which I expressly ruled to
be inadmissible as evidence.
There has therefore been a clear violation of the provisions of Sec. 945(3)
of the Criminal Code. There has been improper communication with the jury
on the subject of the trial.
Under the circumstances, I am compelled to declare that there has been a
mistrial. The case will be traversed to the next criminal assize to be held at
The Pas. The members of the jury are now discharged.
It is regrettable that the entire proceedings will have to be begun anew. It
is also regrettable that the accused, through no fault of his own, will have to
go through the ordeal of a murder trial a second time. I hope that the
unfortunate situation which has occurred, with its attendant expense,
inconvenience, trouble, and distress, will at least help to impress upon
custodians of the jury, as well as upon the public at large, how important it is
that the strict requirements of the law relating to the conduct of criminal
trials be scrupulously observed.

*****
When appointed to the Court of Queen’s Bench, I publicly declared
that I would try to be active in some form of community work that could
be carried on without prejudice to the due discharge of my judicial duties.
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I was particularly determined not to turn my back on my Jewish heritage. I
wanted to be active in some Jewish activity, at the same time recognizing
that there are limitations on what a judge can do and what he should not
do. A judge had to be careful to avoid, for example, any area of activity
involving political controversy. Neither could I be active in any
organization which might petition the government on occasion. I
discussed the matter with E.K. Williams, who suggested that during my
first year as a judge I should avoid taking part in extra-judicial work.
Thereafter I should feel free to do so, provided two safeguards were
observed: (1) that the activity selected be one not inappropriate for a
judge; and (2) that it be not so burdensome as to impair the quality of my
judicial work. I took these admonitions as guidelines by which my conduct
in these areas should always be governed.
Not long after my appointment Allan Bronfman and A. Mark
Shinbane came to visit me. Mr. Bronfman was president of the Canadian
Friends of the Hebrew University. Mr. Shinbane was a member of the
executive of the Winnipeg Chapter of the Canadian Friends. They invited
me to become president of the Winnipeg chapter. I realized that this was
the answer to my question. It was an educational rather than a political
activity, and the best Jewish activity a judge could engage in. Here was an
opportunity to make a contribution to the Jewish group, in an area in
which I was very much interested, and at the same time, one which would
not involve any possible impropriety of engaging in an activity unsuitable
for a judge. I told them of my arrangement with Chief Justice Williams
regarding extra-judicial work, and that if they invited me again after my
first year as judge had run its course, I would (subject to any unforeseen
difficulties arising in the interval) view the invitation favourably. The
result is that in April 1953, one year after my appointment to the Bench, I
became president of the Winnipeg Chapter of the Canadian Friends of
the Hebrew University.
I continued in that office through several terms to a total of sixteen
years. In 1955 I went to Israel for the first time as an observer to the
annual meeting of the international board of governors of the Hebrew
University of Jerusalem—and while there I was elected a member of the
board of governors, so I came home in a different role entirely. The board
was made up 50 per cent of Israeli citizens and 50 per cent of members
from abroad and included governors from all over the world. I continued
to be a board member until 1988. For the greater part of this period the

A Judge of Valour 85
board met annually. As an active member and as chairman of its
nominations committee I made it a point to go to Jerusalem for these
meetings whenever I could. So I attended nearly all of them.
The Freedmans’ first trip to Israel for the Hebrew University board
meeting took place from March 29 to April 14, 1955, followed by a
week in England. Their friends Allan and Lucy Bronfman were also in
the Canadian contingent, and it was during these meetings that Sam
was elected a governor of the university.
The formal event launching the Hebrew University of Jerusalem had
taken place on April 1, 1925, on Mount Scopus. I think it relevant to note
that seven years earlier—on July 24th, 1918—the foundation stones of the
Hebrew University were laid. The First World War was still on. The
ceremony of laying the foundation stones took place within the sound of
the guns in battle. Chaim Weizmann records that memorable event in his
book Trial and Error: “I spoke briefly, contrasting the desolation which the
war was bringing with the creative significance of the act on which we were
engaged.”19 To many people it might have appeared as a paradox that in a
land which needed practical things like roads and bridges, priority was
being given to the establishment of a university. But, Weizmann said, it
was no paradox to people who knew and understood the soul of the Jew.
Several months before the celebrated event of April 1st, 1925, the
authorities in charge sent letters of invitation to numerous universities
throughout the world. Quite understandably, most of these institutions
merely sent messages of greeting and good will to the new university. Not
so, the University of Manitoba. Acting in response to the initiative of the
Menorah Society (the Jewish students group), the University of Manitoba
sent a representative to the 1925 ceremony, the Menorah Society footing
the bill. That representative was Dr. E. Guthrie Perry, professor of Hebrew
at the University of Manitoba, who delivered his greetings in person,
speaking partly in English and partly in Hebrew. When Dr. Perry returned
from Palestine, he delivered a lecture on the event to an audience of about
two thousand people, of whom I was one. Across the decades I cherish
recollections of a great evening; the kind of evening one encounters but
seldom.
19
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The magazine The New Palestine published a special edition to mark
the establishment of the Hebrew University. It contained articles by
distinguished leaders writing from various parts of the world. It was a
storehouse of riches. For myself, the article that made the strongest
impression on me was that written by Maurice Samuel. About ten years
later he came to Winnipeg to deliver a lecture. I was one of the inviting
committee, so I found myself with Mr. Samuel for a good part of the day. I
brought up the subject of the New Palestine special edition, and I said that
of all the articles in that publication, his was the best. He said, “Well,
thank you very much. And what did you think of the article by Rabbi
Stephen S. Wise?” I said, “It was good, but not as good as yours.” Mr.
Samuel said, “Well, I wrote that one too.”
As chairman of the Nominations Committee of the Winnipeg
Chapter, I quickly learned that the committee’s report, unless dressed up
in some way, was likely to have as much impact at the annual meetings as
the reading of a telephone directory. So I resolved to dress it up. This I did
by telling the meeting a story. It was a great hit. The following year, when
the Chairman called on me for my report, he added, “And I hope that
Justice Freedman will tell us a story or two.” From then on, at each annual
meeting, I accompanied my report with a few stories. One of the senior
officers of the Board said, “Thus are traditions established.”
*****
Another extra-legal involvement came in June 1959 when I was
appointed Chancellor of the University of Manitoba. This appointment
was linked, some thought, to the Crowe case of 1958.
Professor Harry Crowe was a member of the History Department at
United College, then an affiliate college of the University of Manitoba,
but which later evolved into the separate University of Winnipeg. It was a
church-related college, under the aegis of the United Church of Canada.
In 1958 Professor Crowe was a visiting professor at Queen’s University in
Kingston, Ontario, and in regular correspondence with some of his
colleagues at United College.
On March 14, 1958, he wrote a letter to Professor Packer of the
German Department. Most of the letter dealt with the forthcoming federal
election. With amazing accuracy Crowe predicted the Diefenbaker sweep.
But, more importantly for the following events, the letter was also directly
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critical of those professors and administrative officials who wanted faculty
members to play a more active role in raising funds for the United College
Building Fund. A paragraph that became the heart of the subsequent
controversy said, “I distrust all preachers and think we have abundant
evidence that religion is a corrosive force”—here followed the names of six
men prominently identified with United College. The paragraph ended,
“People don’t seem to have principles unless they are prepared to go to
hell.”
Here was a strong opinion, expressed by one professor to another in a
private letter. But the letter did not reach Professor Packer.
Correspondence addressed to faculty members was normally placed on a
designated desk. Presumably this letter was picked up by an unauthorized
person. After opening and reading it, this individual sent it on to United
College Principal Wilfred Lockhart with an unsigned note attached
reading, “Some loyalty, eh!” The principal, not knowing what to do with
the letter, showed it to the chairman of the Board of Regents. He was
largely responsible for the mess that followed. He had the letter Xeroxed
and sent a copy to all members of the Board.
The ensuing controversy was bitter. The Regents wanted to fire
Crowe, and they ultimately did. The Canadian Association of University
Teachers set up an inquiry committee consisting of Bora Laskin, then a
law professor at the University of Toronto, and another professor. They
found against the college and for Crowe. The case became a subject of
debate in Manitoba particularly, and to a degree in university circles across
the country. The Crowe supporters, led by faculty members throughout
Canada, asserted that to dismiss a professor on account of personal views,
like Crowe’s, expressed in a private letter to a friend, would be a gross
invasion of academic freedom and civil liberty.
The chancellor was Victor Sifton, publisher of The Winnipeg Free Press.
For many weeks while the controversy raged the Free Press took no editorial
position on it. When finally it did write on the subject, the paper’s
editorial had one paragraph for the Board, then one for Crowe, then one
for the Board, then one for Crowe, and so on. Something better than this
was expected from the Free Press, the organ of liberalism.
In his memoirs, journalist and public servant Tom Kent also writes
about the Crowe case. Kent was editor of the Free Press at the time and
acknowledges that, under pressure from Sifton and much to his own
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dismay, he found the paper’s news staff giving “unfair priority ... to the
college administration’s side of the story.” Kent writes: “I am not quite
sure what I would have done about the particular situation if it had not
been for a friend, Sam Freedman .... At a social gathering ... he
remarked to me in his measured tones that “this is not the Free Press’s
finest hour.” That seemed to crystallize my feelings.” Shortly after, Kent
gave Sifton notice of his resignation.20
Mr. Sifton’s term as chancellor of the University of Manitoba was to
expire in June 1959. Leaders of the faculty position in the Crowe case felt
that Mr. Sifton’s successor should be a person with an appreciation of the
central role played by faculty members in a university. In due course I was
approached and asked if I would allow my name to be placed in
nomination for that post. As a judge I had taken no public position on the
matter, but privately I was known to favour the faculty view. I agreed to
stand and was elected, by acclamation as it turned out. I was to be the first
Jewish chancellor of the University of Manitoba, though as a university
official the position meant that I would have to give up my role as lecturer.
I felt the Crowe case cast a white light on the question of university
government. More specifically it invited examination of the question of
excluding faculty members from the Board of Governors. Members of
faculty were excluded by section 10 of the University of Manitoba Act. I felt
this was wrong and I determined to fight it. I did so and, after nine years
of controversy, victory came. A statute passed in 1968 removed the ban,
and faculty members, as well as some students, could now sit with lay
members on the Board of Governors.
My duties as chancellor began with the passing of an order-in-council
June 23rd, 1959, and I quickly came into close touch with the work of the
enterprise. I was just as quickly impressed by the vastness, and sometimes
the complexity, of the problems which face a modern institution of this
kind. Even before my official “installation” as chancellor at a convocation
in November, I began attending meetings of the Board of Governors and
Committees of the Board, of the Senate and Committees of the Senate,
and many others. These meetings consider problems relating to staff, to
curriculum, to students, to faculty, to government, to the general public. I
20
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saw clearly the central and pivotal role played by the university president,
in this case Dr. Hugh Saunderson. He showed a comprehensive
knowledge of the myriad of problems which fall within his administration
and invariably brought a sane and well-balanced approach to their
consideration.
It happens that the institution of the university is something for which
I have deep respect. I think of the university not only in its utilitarian
sense—that it is the source from which we get our doctors, our lawyers, our
engineers, our accountants, our actuaries, and so on—but also in the sense
of its allegiance to a high sense of values. I think of the university as an
institution in which minds are trained, good taste encouraged, critical
judgment formed, and intellectual curiosity developed. I would emphasize
that both the scientific and the humanistic attitudes have a place in the
university, and that the good university strives for a happy synthesis
between them. For, as the whole is greater than the part, no one aspect of
a university should be confused with its totality. All of those things help to
give a university its style and character. Those are the reasons for which I
became involved with the University of Manitoba.
*****
Long before he gained recognition as a judge and a lawmaker, Sam
Freedman had become known for his speech-making abilities, gaining a
reputation that quickly spread across North America. Typical of the
response to his addresses is a note in Chitty’s Law Journal, March 1951,
reporting on the mid-winter meeting of the Council of the Canadian
Bar Association:
Perhaps the most remarkable feature of the meeting was the after-dinner address
given by our old friend Sam Freedman of Winnipeg. Remarkable not only because his
address ranks with the best of all the after-dinner speeches heard at meetings of the
Association, but also for the hiding of such a shining light under a bushel in the
Association for so long. It was a brilliant address from every aspect. The subject was
timely and thought-provoking. It was meaty and full of constructive ideas. It was given
with a humour and ease of delivery that at all times carried his audience with him. But
why has the Association not heard of and from Sam Freedman long before this? ... We
gathered from some things said before the dinner that, in the West, Freedman is a
prophet with honour in his own land, and we are unable to understand why he has not
been allowed to display this talent, among his many others, to the Association long
before this.
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In a letter of November 8, 1952, David Goodman told Sam, “We
are all looking forward to meeting and hearing you, as your ability as an
interesting and erudite speaker as well as a fine jurist is well-known in
Toronto.” Earlier that year, in June, Sam had addressed the Advertising
and Sales Executive Club’s annual meeting in Toronto, and later J.A.
Lyone Heppner, District Manager, Confederation Life Association,
Montreal, had remarked, “I believe it is something of a novelty for a
judge to talk about down to earth advertising and sales subjects.” In
May 1956 Benjamin B. Tepper wrote to a friend about a recent
Freedman speech: “After hearing him last Friday hold the Bench and
Bar of our city spellbound for thirty minutes, I must say that he ...
should take his place with the really great orators of present-day North
America....
“Sam Freedman’s capacity for names, places and events is fantastic,
and several in attendance were amazed that he was able to remember
them after many years.”
Sam Freedman started his speech-making career in public school,
built on it during those lunch-time exercises in high school, and honed
it in university debates. By the 1940s speech-making, and the travel it
involved, were an integral part of his and Brownie’s life. (He wouldn’t
travel anywhere without me going along,” Brownie said.)
His speeches were known for being eloquent and topical but, what
is more, for being amusing, gently ironic. He poked fun. “It has been
said that an honest politician is one who, when bought, stays bought,”
he told one audience. Or he might tell the story about the judge who
came into court one day and announced: “This morning I received a
cheque for $10,000 from the plaintiff; this afternoon I received a
cheque of $15,000 from the defendant. I propose to return $5,000 to
the defendant so I can try this case on its merits.”21
An editorial in The Brandon Sun in March 1957 following a Sam
Freedman speech at the Charter presentation of the Canadian Council
of Christians and Jews in that city provides a testimony to the
Freedman speaking style:
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The voice is resonant, effortlessly charged with carrying power; the enunciation
clean-cut without prissy precision. Cadence in a flowing rhythm makes music of the
phrases. The appeal lies both in what he says and how he says it. The words grow
burnished bright in their selection and placement. The scholar emerges in allusion and
quotation from a mind freighted with the wisdom of the ages. But the scholar is no
recluse. He identifies with ease one Sally Rand and balances Grey Cup Finals against
Stratford Festival as aspects of Canadianism.22

Sam Freedman often spoke of what he saw as the great promise of
Canadian society and the importance of working always to build and
maintain a free, democratic nation—a condition that had not yet been
totally achieved, although, he would note, the institutions for a truly
free society—parliament, schooling, the justice system, the media,
among others—had been set in place and must be guarded, nourished,
always improved. He often warned against the excesses of rampant
materialism and cynicism, and cheered on those who recognized that
“democracy is a thing of intrinsic worth and of imperishable value.”
And involved in the concept of democracy “is the recognition of the
freedom to dissent.”
THE MOMENTOUS 20th CENTURY
[Speech, reprinted in The Kiwanis Magazine, August 1957]
... There is a place, I put it to you, for the non-conformists. The history of
the world shows that many of our greatest men espoused ideas at one time
unpopular but ultimately granted recognition. “Truth,” as Will Durant said,
“always originates in a minority of one, and every custom begins as a broken
precedent.”...
It seems to me that at the beginning of the 20th century we talked in
terms of complete non-interference by government in the affairs of mankind,
22
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and yet we recognize today that unrestricted activity on the part of individuals
is likely to result in distress and the great problem of the 20th century has
been to bring about some measure of social control without at the same time
imperilling or endangering human freedom. In the process of doing that, we
have sought to evolve a state thinking of the welfare of individuals. One of the
factors that hastened that was the Great Depression of the 1930s. Then
following on that came the Second World War. It seems to me that right
through the war, we were thinking not merely of victory, but our great leaders
were looking beyond. We were thinking in terms of peace. Everyone was
determined that no matter what happened we would not go back to the world
of August 31, 1939. It was recognized that of the Four Freedoms which the
great President Roosevelt espoused, Freedom from Want was by no means the
least important.

A pair of Freedman speeches reported on in the early 1950s reveal
that Sam, like most others of the time, was not insusceptible to the
mainstream anti-communist temper of the times. “The greatest
challenge to a free society at the present time is the threat of
communism,” Freedman told an audience of three hundred gathered
at the Bessborough Hotel in Saskatoon for the annual “Citizen of the
Year” banquet in the mid-1950s. The difference between the two
ideologies of democracy and communist totalitarianism was that:
…one worships the sovereignty of the individual; the other the sovereignty of the
state. One practised freedom in the largest measure; the other, governed by pressure.
One had the view that life had merit, the other took a pagan outlook on life.
Talk to a Communist—you will be confronted by some of the fallacies that they
bring forward. You will find that the end always justified the means. But the experience
of history has taught us that even a noble end, if pursued by ignoble means, leads to
disaster.
In many ways, the Communist threat is somewhat more insidious than the Nazi
threat. Nazism in a democracy will appeal only to thugs. Communism, as you have
seen, is exerting a fascinating appeal to many people.

On March 20, 1952, Freedman delivered another speech on the
dangers of Communism to the Rotary Club in Winnipeg. “Three kinds
of individuals responded to the challenge of Communism—the traitor,
the unwitting fellow traveller, and the reactionary,” he said, as reported
in a Winnipeg daily:
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Our own hostility to Communism should not blind us to its capacity to win
converts .... In any discussion where Russia comes up, I always find someone who
makes a spurious defence of the other side. I know he’s not a Communist but he
counters with remarks like, ‘Search your own soul. There’s a negro problem in the
U.S.’ His is the cynicism of the worldly wise sinner.
There are people who take the negative whether they believe it or not. When
Russia or the iron curtain is mentioned they say, How do you know that? Are you
relying on the newspapers and the radio? That is intellectual scepticism from liberals
who have not learned, from unwitting fellow travellers.

Sam Freedman’s critique of Communism sprang from his abiding
belief in the institutions of a “free society” and the all-important rule of
law, “one of the foundation stones on which ... society is erected.” This
belief meant that violence and unlawfulness, even in the name of a
good cause, could never be warranted. He recognized, and often stated,
that the instruments of democracy and the free society were not
perfect, and perhaps not even fully in place, but they were nevertheless
worth the constant struggle to improve and certainly to defend. (Later
on, his controversial stand on the October Crisis in 1970, in support of
Trudeau’s War Measures Act, would be consistent with this approach.)
He also recognized the dangers of McCarthyism in the United
States, seeing this as an exhibition of a lack of faith in our own
democracy; a sense of fear that Western democracy was not strong
enough to stand criticism. The danger was that McCarthyism took up
the very weapon of Communism: the restriction of freedom. A few
years later, in the speech “What’s Right with Canada and Canadians,”
he would remark that Canada avoided the excesses of McCarthyism by
the “sense of balance and of moderation” that “prevailed and saved the
day.”
In 1952 he told the Rotary Club: “The best answer is a new type of
thinking: strengthen our own democracy and help others to do the
same. It means we must take our politics more seriously. We must
cease to be afraid of social reform. We must eliminate Communist
influence from local and municipal government as trade unions
eliminate it. We must make democracy strong yet secure.”
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WHAT’S RIGHT WITH CANADA AND CANADIANS
[Speech typescript, 1957]
Critics of Canada, who are quick to point out its imperfections, are vocal
indeed. Perhaps it will help in some small measure if one who has a genuine
affection for this country offers a few words in support of the theme, “What’s
Right with Canada.”

1. A sense of moderation.
If caution be a Canadian defect, then the other side of the coin,
moderation, is surely a Canadian virtue. It is illustrated by the difference in
the Canadian reaction to the challenge of communism from that of the
American reaction. When our American friends yielded, for so long a time, to
the influence of demagogue extremists, when an entire nation seemed to be in
the grip of panic and hysteria, here in Canada a sense of balance and of
moderation prevailed and saved the day.

2. A love of liberty.
Our love of liberty stems from our attachment to democracy and the ideal
of a free society. It is in specific cases when freedom is denied or threatened
that we must seek the answer to the question whether Canadians are really
sensitive to the meaning of freedom. One aspect of that answer is to be found
in the judicial attitude to freedom, particularly on the part of the Supreme
Court of Canada. In the Saumur case, granting freedom to the Jehovah’s
Witnesses, in the Quebec Padlock Law case, and in the recent case of
Roncarelli against Premier Duplessis, the Supreme Court upheld the rule of
law as a shield against arbitrary action of the state and those who represent it.

3. An increasing recognition of the importance of education.
In recent years we have witnessed an increasing recognition of the
importance of education and of the role it performs. One indication is the
declared concern of government and public alike with matters relating to
education. As a result we see the dominion government, through the Canada
Council, giving tangible support to our universities. With a greater concern
for education has come, too, an enhanced respect for the teacher and the
professor.

4. The emergence of a Canadian sense of identity.
A sense of identity is emerging; a national spirit of Canadianism is being
born. It has evolved in the face of the two major forces—the British
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connection, involving history, and the American influence, arising from
geography—which have shaped our development. But slowly a new concept of
Canadianism is making its appearance. It is the product of all the features of
our expanding civilization.
There are pitfalls to be avoided. Our youth, for example, must guard
against the excessive veneration of wealth and material success. Thirty years
ago, if the youth of my college generation had been polled to select the most
distinguished citizen of Winnipeg, victory would have gone to John W. Dafoe.
Would a similar standard prevail today?
But we must not yield to cynicism. I believe that Canada’s future is one of
shining promise. It will play a valuable and meaningful role in the human
adventure.

*****
When an interviewer asked him, “Who writes the material for your
excellent speeches?” Sam Freedman replied: “I do my own research and
my own writing, such as it is. On one occasion I was called upon to
make a short speech. A person came up to me afterward and asked,
how long did it take to write that? I said, ‘Two minutes of thinking,
about forty or fifty years of reading.’”
Another interviewer (in the 1980s) noted that Sam might be the
only person listed in Canada’s Who’s Who as having public speaking for
a hobby. “I think most people would regard public speaking as an
ordeal or a necessity rather than a pleasure.”
I probably shouldn’t enjoy speech-making as much as I do. I like doing
it. I know that I’ve got to space these things. You can’t be working on
speeches all the time. You can’t let it interfere with the primary task at
hand, whether it be the judicial work, or now [in 1980s, post-Chief Justice]
counsel work. I had to say “no” to requests to speak more often than I
could say “yes”. But within the limits of time and opportunity available, I
like speaking. I like the preparation of it, working out a plan. I like most of
all the reception of it, if I’m making a good speech. You can tell, very
quickly, if your audience is listening or is indifferent. I have had both
experiences, but I’m glad to say the indifference has been the exception
rather than the rule.
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*****
Later in the decade I had an encounter with capital punishment as a
judge that was even more personal than was the Stoney case of 1951. It was
something that seared the subject right into my soul. It became my duty as
trial judge, within a period of about five minutes, to impose the sentence
of hanging on three boys.
These three boys, Gerard de Tonnancourt, Claude Paquin, and
Joseph Ferragne, lived in Montreal. Two of them were seventeen, the
other eighteen years old. They were hitchhiking out west in January 1955
when they came to Portage la Prairie, or just beyond it. They got a ride in a
car owned and driven by Father Alfred Quirion, a Catholic priest, though
he was not so garbed. It may well have been that they didn’t know he was a
priest.
They rode about seventy miles together—they were French, he was
French—I haven’t the slightest doubt that there was conversation between
the boys and him. At around 4:15 P.M., about five or six miles east of
Brandon, one of them said he wanted to relieve himself, so Father
Quirion stopped the car and all the boys got out. Shortly after that Father
Quirion was shot, killed, and robbed of his wallet, containing about $90.
The boys were later found and arrested in the CPR station in Brandon.
Ferragne had in his possession a key to a station locker, which contained a
navy kit bag on which De Tonnancourt’s name was imprinted. The kit bag
contained, among other things, guns and ammunition.
The trial, before myself and a jury in Brandon, took twelve days in
November 1955. It was an event of great public interest, probably because
not only was the victim himself a priest, but also the boys charged with his
murder were themselves Roman Catholics. All three accused had
demanded, pursuant to s. 536 of the Criminal Code, a jury composed at
least half of persons who spoke their language, namely, French. The jury
in question was accordingly selected to comply with the section: six were
persons skilled in both French and English, and six were persons skilled in
the English language alone.
The defence for Ferragne was that he was insane. We heard much
evidence on that issue, with expert opinions on both sides. Two
psychiatrists said that Ferragne was legally sane and two said he was legally
insane on the date of the offence. All four agreed that Ferragne was in
some degree abnormal, being possessed of a schizoid personality. One
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psychiatrist, from Montreal, gave some background information. He
emphasized particularly what he called a “fugue” in Ferragne’s history. It
appears that one day Ferragne had taken a train from Montreal to North
Bay. When he got to North Bay he simply waited on the platform until a
train was going back to Montreal, and then took the train home again.
This, said the psychiatrist, was the fugue: a purposeless trip, a flight away
from reality.
The psychiatrists, like the handwriting experts I encountered in the
Minuk case very early on in my career,23 were dealing with a difficult
problem, and honest men may honestly differ. It is for the jury to weigh
the testimony on the issue and ultimately to decide which expert is most
persuasive, most sensible, most rational according to their view. The
safeguard is that judges and juries try their best to approach the matter in
a spirit of broad reasonableness.
De Tonnancourt and Paquin both denied any plan to rob Father
Quirion, or anyone else. De Tonnancourt’s defence was to the effect that
he had been asleep at the time of the shooting. He stated that when he
was awakened by a noise (presumably the shot or shots) he saw Father
Quirion slumped on the front seat, realized something serious had
happened, and panicked and felt that they had to get away from the scene.
Then, seeing Father Quirion’s wallet sticking out of his pocket, he took it.
He also denied being in possession of the kit bag.
Paquin stated that at the crucial time he was outside the car, relieving
himself. Suddenly he heard a noise, a shot, and the car started to bounce
forward. He saw Ferragne running alongside the car with his arm caught.
The car then went into the ditch. Later they got a lift in another car to
Brandon.
The evidence adduced by the Crown indicated that the three accused
had planned to rob the deceased, and in fact did rob him. They had taken
his wallet and divided the $90 among themselves. The person who did the
shooting was Ferragne, and the other two, by virtue of s. 21 of the Criminal
Code, were parties to the offence. A ballistics expert gave it as his
unqualified opinion that the bullet taken from the body of the deceased
had been fired from a Smith & Wesson revolver found in the kit bag.
The statements given by the accused to the police revealed a plan to
commit robbery. Ferragne’s statement indicated that he and the others
23
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had planned to rob the first man giving them a lift who happened to be
alone in his car—and that turned out to be Father Quirion. Ferragne
described how he pointed the gun at Father Quirion, saying, “This is as far
as we go.” Quirion held up his hands towards the gun as though to put it
down, whereupon Ferragne, “in his unnervement,” shot at Father
Quirion. The statements of De Tonnancourt and Paquin supported the
view of a preconceived plan to rob. They also indicated the use or threat of
force in the carrying out of the plan.
In admitting those statements at a trial within the trial, in the absence
of the jury, I indicated that I was satisfied that the onus of proving their
voluntary nature had been discharged by the Crown. I directed, however,
that certain portions of the statements be excised and kept from the jury.
The main one was a reference—it was mentioned by each of the accused in
his statement—to the manner in which they had obtained the guns,
namely, through a robbery committed in Montreal three days earlier. I
regarded this as irrelevant to the charge of murder, and I refused to admit
it in evidence. Its introduction would, of course, have been highly
prejudicial to the accused.
I am satisfied that the jury weighed the matter correctly and that their
verdict of guilty in each case was the proper verdict. But the result of the
jury’s verdict was that I had to pronounce the death sentence, and because
there were three accused, I had to pronounce them individually, three
separate times. I am not going to pretend that it was an easy thing to do.
During the course of this trial, which took place in the presence of the
parents of these boys, I acquired a feeling towards them (I won’t say a
paternal feeling, perhaps an avuncular feeling). In any event, to pronounce
the death sentence—to say that these boys should on a certain day between
1:00 A.M. and 6:00 A.M. be taken from their place of confinement and
taken to the place of execution, there to be hanged by the neck until
dead—that was not a very pleasant thing to do, nor an easy thing. The date
set for execution of the sentence was Tuesday, February 28th, 1956.
I had to pronounce this sentence despite my own aversion to capital
punishment—Parliament having spoken, and having declared, during that
time at least, that capital punishment was the law, in the trial itself I would
have been false to my oath as a judge if I had recommended clemency
simply because I did not like capital punishment and not because the facts
of the case warranted such a recommendation. I did impose the death

A Judge of Valour 99
sentence, because following the jury’s verdict, the judge must impose that
sentence.
You can draw a parallel with a field far away from murder: divorce, for
example. Many a Catholic judge who personally doesn’t believe in divorce
because of his religious convictions will pronounce a decree of divorce as a
judge implementing the law of the land.
I did something afterwards, though. The trial judge has to present a
report of the case to the Minister of Justice in Ottawa. When I presented
my report, I accompanied it with the recommendation for clemency.24
There were at least three grounds for the recommendation: one was the
youth of the boys; second, the fact that the one that did the shooting,
while not legally insane, was clearly abnormal mentally; and thirdly, the
carrying out of the execution would mean taking three lives for the one
they had taken.
The Minister and the cabinet acted on the recommendation. The
death penalty was set aside. A commutation took place in favour of life
imprisonment.
A footnote to the case: The boys were in Stony Mountain Penitentiary
for about eight or nine years, and then they were released on parole.
When last I heard of them, in the late 1970s, they were still out on parole,
and according to the information I had received, none of them had been
in any trouble since.
*****
Looking back to my period of service on the Court of Queen’s Bench,
I ask myself if there is anything of value that I could pass on to those who
are just beginning their encounter with the judicial process. To them I
recommend the wise use of the three P’s—preparation, politeness, and
patience. Preparation—always come into court with some knowledge,
through advance reading of the record, of what the case is about. Only in
that way will the judge know what questions to put; only in that way will
he be able to deal with the legal issues on at least even terms with counsel.
Politeness—that hardly needs elaboration. We know its meaning best when
we confront its opposite. If what the judge says to the lawyer would be
contempt of court if the lawyer said it to the judge, then surely politeness
24

Sam Freedman’s letter recommending clemency is reproduced in Appendix I, at page
263.
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has for the moment disappeared. Nor need the offence go so far. Any
form of judicial discourtesy must always be eschewed. Patience—do not
make up your mind too speedily, too early in the case. Keep your tentative
conclusions to yourself, unspoken. Sometimes a new light is thrown on
everything that has gone before by the testimony of the last witness. What
this witness says and how it is said may transform your whole concept of
the case. How unfortunate if you have already declared yourself in favour
of the opposite view and now have to backtrack, to get out of the pit you
had dug for yourself.

5
To the Court of Appeal: Judges and the
Law (1960–62)

Canadian Pacific TELEGRAM
World Wide Communications
OTTAWA ONT
1960 MAR 11 PM 4 20
HONOURABLE MR JUSTICE SAMUEL FREEDMAN LAW COURTS
WINNIPEG MAN
YOU HAVE BEEN APPOINTED A JUDGE OF THE COURT OF APPEAL
FOR MANITOBA EFFECTIVE IMMEDIATELY.
WRITING
W R JACKETT DEPUTY MINISTER OF JUSTICE

I

n early March, 1960, I received a telephone call from E. Davie Fulton,
then Minister of Justice in the Progressive Conservative government
led by John Diefenbaker, inviting me to go on the Court of Appeal. I
was immediately happy to accept.
I had previously had an inkling that this appointment might well be
in the works. There were often rumours about candidates for filling
judicial vacancies, and around that time a number of names had been
reported in the press as possible appointees, my name among them. These
things are largely a matter of judicial reputation. Over the years within the
profession certain views gradually become crystallized in the form of
people saying, “This judge is good, this judge is very good, this judge is
hopeless,” and so on.
Legally the decisions for these appointments are in the hands of the
cabinet, which acts on the recommendation of the minister of justice. For
the chief justices of the country, the cabinet acts on the recommendation

102 MANITOBA LAW JOURNAL|VOLUME 37 SPECIAL ISSUE
of the prime minister. It is understood that the appointment of a chief
justice is the special prerogative of the prime minister. That doesn’t mean
that an active prime minister who himself has a background in law will sit
and accept docilely any recommendation that is made. They tell me that in
the Conservative regime of John Diefenbaker, no judicial appointment
was made that did not have the approval of the prime minister. So that
even if it came formally on the recommendation of the minister of justice,
you may bet your boots that it had been previously cleared with John
Diefenbaker.
I had been a trial judge for eight years, and had enjoyed the work. The
drama of the unfolding case has a special fascination of its own. You are
presiding over a living case. The Court of Appeal would be somewhat
duller. There are no witnesses in the appeal court—you don’t get the thrust
and parry of counsel and witness. The Court of Appeal, though, is the
more authoritative body, not because the judges there are better than the
Queen’s Bench judges, but because it’s a multiple court. There are at least
three judges on every case, very often five judges, enough to constitute a
quorum of sufficient strength to review the decision of a trial judge. As a
result, a decision made by that kind of tribunal, taking the second bite of
the apple, is likely to be sounder and more authoritative than the
judgment of a court of first instance. I strongly believed that one could
make a greater contribution to the administration, and perhaps even the
advancement of law and the judicial process, as an appellate court judge
than as a trial judge, and when the opportunity came to go on the Court
of Appeal I felt that my years on trial court would the better equip me to
handle appellate court work.
In the Court of Appeal we worked not with live witnesses, but with
the transcript of the record of what they said in the court below. We heard
arguments of counsel, but without the drama and the emotional impact of
the trial.
It was for that reason that at one point in my career I questioned
whether I would accept an appellate court appointment. Finally I decided
that I would indeed accept it, if offered. My son Martin was then a law
student, and he said, “Would you go to that dull court?” I said, “Martin,
you’re taking law. You’re exposed to cases. How many cases in the work
you do are the cases of a single trial judge?” He had to admit that they
were numerically few. Appellate court judgments are more authoritative.
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They are the ones that find their way into the legal textbooks, into the
legal literature.
The cases in the appellate court take up much less time than those in
a trial. A trial may go on for three days, but the Court of Appeal might
dispose of the appeal from the judgment in that trial in two hours. There
is a power in the court to hear additional evidence either viva voci (by word
of mouth) or in affidavit form. It is a rule to which we resorted rarely and
sparingly. In almost all cases we decided on the basis of the record that was
before the trial judge. If you can’t decide the case from the Bench on the
day it is heard—and there are many cases when you can’t decide—you
reserve judgment, which means actively thinking about it, actively reviewing
the facts, actively researching the law, and then putting down the
judgment in the most readable and most persuasive form possible.
Part of the process, of course, was discussing the case with the other
judges on the Appellate Bench. We would come into court with a
tentative approach towards the case in question, formed as a result of what
we had read ahead of time. Usually the judges sitting on the case would
discuss these preliminary impressions with their colleagues. Our work
practice was to read the material pertinent to the case ahead of time—
certainly as much of it as we could. Sometimes that work would be done
right in the judge’s chambers in the law courts building. Very frequently it
would be done at home. In my years on the Court of Appeal I seldom
went home without a briefcase containing a factum or a transcript of
evidence. During the sessions of the court, law cases, transcripts of
evidence, factums, arguments—keeping up to date with the judicial
caseload—these are the things I had to be content with over the possibility
of reading a nice novel.
As for the procedure of the cases, there is a prescribed and understood
ritual. The appellant’s counsel speaks first. He presents his argument. The
respondent’s counsel—the respondent being the victor in the courtroom
below—presents his arguments next. The appellant’s counsel then has the
right of reply—it is indeed almost like the process of a debate. Then the
judges will retire to see if we can decide, or settle, the argument then and
there. We go into our conference room, where first we pour ourselves a
cup of coffee—our secretaries have arranged for that, along with a few
cookies. As we’re drinking we’re talking, and if it becomes perfectly plain
that there are divided views, and no one is clearly of a set, determined
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opinion, there is only one thing to do, and that is to come back into court
and say, “We want to give further study. The matter is reserved.”
The judicial process works in a remarkable way. Time and again,
under the impact of a persuasive argument, we would have to overrule our
tentative impressions. You read a factum, you get one impression of it.
You hear that same argument vigorously developed by an astute counsel,
and its effect upon you in detaching you from your preconceptions is
sometimes quite extraordinary.
As judges we would of course have our disagreements, our dissents,
but in public, particularly in open court, it is always good policy not to
appear to be arguing with a colleague. Occasionally a point of view is
expressed from one end of the bench, and the judge at the other end of
the bench will say, “I am not sure about that, I would like that aspect gone
into in somewhat more detail.” And thus we would proceed.
We all understand that we’re entitled to express our individual
opinions. One might think privately that, here I am, as one judge, showing
them the right path to follow on this matter, and they don’t see it. But you
take care to step delicately.
In the earlier history of the court—after I became a lawyer—it was
common knowledge that if Mr. Justice Truman said “black,” Mr. Justice
Robson would say “white.” These two men unfortunately allowed their
differences of opinion to be publicly aired, which was not a good thing.
This can be destructive, because the public gets the idea sometimes that
the judge is not expressing his well-informed opinion on the case, based
on the facts. Instead he is taking an obviously biased approach, attacking
the opinion of the judge he happens to dislike.
If we announce our judgment then and there, we write out a short
judgment later, probably within a few days of the event. If we reserve
judgment, that is a more serious matter. It can mean that there is possibly
some dissent, or simply that the case is so complex that everyone involved
wants to spend some time thinking about it. In my experience we aimed at
writing reserve judgments within not more than three months after the
hearing of the case. If we maintained that schedule, the work of the court
would be kept up to date. If we piled up too many reserve judgments we
could clog the court calendar. What happens then is that we have new
cases coming up, they give rise to additional reserve judgments, and you’ve
got cases of a month ago or two months ago to dispose of. Indeed, we
dispose of many cases the day we hear them. What that usually means is
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that we are dismissing the appeal because we find that the judgment
appealed from is basically sound. We are in agreement with the trial judge
and we feel that he has set forth his reasons in a way that is acceptable. We
do not need to reserve and write a long judgment. We can deal with the
matter by writing a page or two indicating our concurrence. In some cases
there may be a need for a qualification, and we may write a short
judgment dismissing the appeal but safeguarding the qualification. Quite
frankly, unless we dispose of a number of these cases at the time without
reserving them, our workload would be impossible.
The cause of justice wouldn’t be measurably advanced if we reserved
judgment on these cases and then wrote something that didn’t add very
much to the judgment of the trial judge or to the development of the law
in general. I don’t think there is ever an instance in which we would
dispose of a case simply because we want to avoid researching and writing
a reserved judgment that in our hearts we thought was necessary.

*****
An appellate court judge is a figure who, it has been said, is at once
both a soloist and a member of the orchestra. As a member of the
orchestra, so to speak, you are a member of a multiple court. You can’t be
a stubborn, pigheaded crank. You are committed to your judgment, true
enough, and if your conscience demands that you adhere to every word, so
be it and let the heavens fall. But the situation may be such that on the
second look you might be able to delete the paragraph in question without
any intellectual impoverishment of our society.
But a judge is a soloist too, especially if he is writing in dissent. Many
cases, of course, result in dissent on the part of one or more members of
the court. It has been said that the dissenter, knowing that the present
cause is lost, speaks to the future. Sometimes that may be the early future,
particularly if his dissenting judgment, when reviewed by the Supreme
Court of Canada, receives the approval of that court. In my years on the
Court of Appeal I occasionally played the role of the dissenter.
One of those cases, for instance, involved a refusal of a man to take a
breathalyzer test.1 He instead requested that he be able to consult a lawyer.

1

Regina v Jumaga |l974] 5 WWR 580, aff’d [1977] I SCR 486.
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That dissent gained the unanimous concurrence of nine judges of the
Supreme Court on that particular point.
Another case in which I dissented, Montcalm v Lafontaine,2 concerned
a woman who was the recipient of welfare payments from a municipality
in which she lived. One day this woman had the great good fortune to be
hit by a motorcar. As a result, in very short time, she became entitled to an
award of about $3,000. Well and good, but at this point the municipality
stepped in and said, “You owe this money to us, because we have been
paying out welfare money to you. We are going to take it.” The case came
to court, and when it reached our court and minds were made up, I was
the sole dissenter. In my judgment I reviewed the history of the common
law relating to welfare payments. It seemed perfectly plain to me that the
receipt by a welfare recipient of moneys did not constitute a debt repayable
to the municipality. That was the common law. Unless the statute in
explicit terms changed the common law, the old common law should be
applied. I found that the statute did not in express terms constitute the
welfare payments as a debt, hence the money was not repayable by the
woman to the municipality, and the bonanza she had received as a result
of her very unfortunate automobile accident redounded only to her
benefit and not to that of the municipality.
I was alone in our court on that view. An appeal was taken to the
Supreme Court of Canada, which concurred with my dissenting judgment
and reversed the Manitoba decision.
In the Supreme Court of Canada, the Honourable Judge Emmett
Hall, writing for the Court, quoted paragraphs 2–5 of Freedman’s
dissenting judgment and added, “Freedman accepted this submission
and, in my opinion, correctly.”3
On the matter of these judgments I had a pretty good record with the
Supreme Court of Canada. Indeed, at one point I had a long and
unbroken string of successes without a single reversal by the Supreme
Court. Once in those years I was speaking somewhere and was introduced
by a lawyer who had gone into statistics and pointed out to the audience
that here was a judge who was still batting a thousand, who had never
2
3

43 WWR 219.
Regina v Jumaga, in Cameron Harvey, ed, Chief Justice Samuel Freedman: A Great
Canadian Judge (Winnipeg: The Law Society of Manitoba, 1983) at 94.
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once been reversed by the Supreme Court. When I rose to speak I
thanked him for the high compliment, but I said, “As you and I know, this
can’t keep up. One of these days the Supreme Court of Canada is bound
to make a mistake.” Eventually, of course, they did make that mistake, and
more than one after that as well.4
In a key speech in 1962, Sam Freedman provided a summary of his
vast experience in, and knowledge of, the law and its practice to date.
His approach, though as always cautious and somewhat understated,
was not without its controversy. At the time the practice of Canadian
judges from the highest court to the lowest tended to the “technical”
side—in which, as he puts it early in this address, the judge takes on “no
function except to state or to expound the law”—usually avoiding any
hint of law-making, leaving that to elected legislatures.
Looking at the Supreme Court judges of the 1950s, legal historian
Ian Bushnell found “unmistakable evidence that the judges were not of
a mind to reform the law.” And looking at the following decade he
noted: “The solidly conservative majority judges of the Supreme Court
who heard the qualified privilege appeals in the 1960s, Kerwin,
Cartwright, Martland, Judson, and Ritchie, refused to accept the
reform of the law, and reached back 123 years to 1837 for the law and
its inherent values that should be applied.”5
By the late 1990s critics were saying that the pendulum of judicial
activism had swung too far in the other direction, with judges
overplaying the role of lawmaker, especially in their tasks of
interpreting the Charter of Rights and Freedoms, and Quebec’s right to
succession from federalism.

4
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In the end Sam Freedman had a somewhat mixed record. A study of Manitoba
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108 MANITOBA LAW JOURNAL|VOLUME 37 SPECIAL ISSUE
JUDGES AND THE LAW
[Canadian Bar Journal, June 19626]
Of judges then I will speak, and of the law, of the role of the one in the
development of the other, of the method and manner of the judicial function.
Not in the spirit of counsel for the defence do I speak, nor indeed as the
devil’s advocate, but rather as one who has a deep reverence for law and the
judicial process, for this ancient and honourable profession.
Some would deny to the judge any role in the making or development of
law. On that view—and it is one which in every generation has had the
support of at least some judges—the judge has no function except to state or to
expound the law. This is not a point of view that I share. I would ascribe to
the judicial function a more creative role. This is in no sense, of course, a
novel or revolutionary approach. Rather it has had the endorsation of many
distinguished writers, scholars, jurists, and judges. In their number I include
the name of Benjamin Cardozo. That great American judge was a person in
whom law and literature were wedded in a most felicitous union; a man of
whom it could have been said (as it was said of Lord [John] Morley)—that he
was sometimes on the losing side, sometimes on the wrong side, but never on
the side of wrong.
When, for instance, the question of choosing a successor to the great Mr.
Justice [Oliver Wendell] Holmes had to be resolved, the existing composition
of the court called for an appointment of a Westerner and hence militated
against Cardozo’s chances. But President Hoover on good advice none the less
took Cardozo from his post of Chief Judge of the Court of Appeals of New
York and elevated him to the Supreme Court—an act which evoked the
observation that President Hoover ignored geography and made history. I
make no apology for selecting an American judge for tribute in this context,
for in the words of Pericles, all the world is the sepulchre of great men.
Forty-one years ago Cardozo illumined this whole subject with a series of
lectures known as “The Nature of the Judicial Process.” There Cardozo
declared that there was an area—not great in extent but vital in significance—in
which the judge functioned as a legislator, in which the true nature of his
enterprise was not discovery but creation. In a large number of cases, he said,
both the law and its application are plain; that in a second category of cases
the rule of law was certain, its application alone doubtful; and that these two
6
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categories together involved perhaps 90 per cent of the matters with which a
judge would have to deal. He then pointed out that the residue of 10 per cent
represented the serious business of a judge. “It is when the colours do not
match, when the references in the index fail, when there is no decisive
precedent, that the serious business of the judge begins.” It is here where a
decision one way or the other will advance or retard the law.
Some, fearful of admitting that judges ever make law, would deny to them
even in this relatively limited area the right of judicial creativeness. If law is to
be moulded, reshaped, or altered, the legislator and not the judge is the
proper instrument for the process. Judicial innovation, they tell us, is a threat
to the stability of the law. These fears, I believe, are not soundly based.
In the first place, whenever the judge encounters a case on which the law
has not yet spoken—cases of first impression, that is to say—the judge cannot
escape the role of adaptation or creation. So it was when the aeroplane first
appeared on the scene, necessitating a consideration for the first time of air
law; so it might be today with respect to damage through nuclear fallout.
In the second place, the dangers of judicial creativeness can be too easily
magnified. If [Frederick] Pollock was right that judges are of two kinds, those
marked by judicial caution and those possessed of judicial valour, I venture to
say that caution will usually win the day. As a group judges have traditionally
been characterized by a certain conservatism, an attitude of mind which is a
kind of built-in safeguard against excessive innovation. Judges are not famous
for reform. When, a century and a half ago, there was a movement to cut
down the shamefully large number of offences punishable by death, it was the
judges—Lord Eldon and Lord Ellenborough, to name two—who tried to block
the way. In 1836 for the first time in England a full right to have counsel was
afforded to accused persons. We are told that the measure was opposed by
twelve of the fifteen judges. In our own century the establishment of the
Court of Criminal Appeal in England in 1908 was opposed by the judges,
fortunately without success. So I do not think that we need be greatly
apprehensive that to acknowledge the right of judicial creativeness will open
the way to its undue exercise.
Surely the decisive answer to those who insist upon judicial caution at all
times and in all circumstances lies in the nature of the common law itself, in
its organic character as an instrument which is capable of growth, and which
in fact has grown and developed through wise judicial use. I take one instance
among many that could be cited to illustrate my point. The case of Donoghue v.
Stevenson7—the snail in the ginger beer bottle—is assuredly one where the law
7

[1932] AC 562.
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was advanced by the courage of judges in breaking new ground. So the
manufacturer is held liable to the consumer with whom he did not deal and
whom he did not even know. It was enough, said the judges, that he ought to
have had her in contemplation. “You must take reasonable care to avoid acts
or omissions which you can reasonably foresee would be likely to injure your
neighbour,” said Lord Atkin; and in the exigencies of modern commercial life
the consumer of the ginger beer must be regarded as the manufacturer’s
neighbour. How easy it would have been to deny the claim as involving a new
basis of liability, as opening up a new area of negligence. If the law is to be
changed, let parliament do it, the judges could have said. Instead Lord
MacMillan asserted the view that “the categories of negligence are never
closed,” and so helped to create a milestone in the development of the
common law.
So I say that we should end the pretence that judges never make law. Let
us instead have the candour to admit that judges can and do make law and
that within limits it is proper for them to do so.
A second aspect of my subject is the value of precedent and whether stare
decisis should be accepted as a rigid and inflexible doctrine. Here we come face
to face with the perennial conflict between stability and certainty on the one
hand and the need of keeping law fresh and up-to-date on the other.
In certain spheres the problem does not even arise. I have in mind the
compulsion upon a judge to give effect to a validly enacted statute, whether he
agrees with it or not. Then too, there is the binding authority of an applicable
precedent upon a lower court. If binding it must be dutifully followed, even if
the tribunal does not agree with it. As Baron Alderson said: “I accede to the
authority of that case .... It does not convince me, it overcomes me.”
Sometimes lower courts refuse to be so overcome. In such cases they will seek
to escape the effect of the precedent by techniques of evasion, a process which
may take various forms, one of which has been called “distinguishing
undistinguished precedents.”
But what of the situation in which a long-standing precedent confronts a
court that is free to follow it or not, as it may decide? Here, too, there is
conflict of opinion. Some say that even if the court thinks the case was
wrongly decided it ought still to follow it. For the old case may have been
treated as an authority for fifty or a hundred years. On the faith that it
correctly expressed the law and in reliance upon it people may have entered
into contracts, or made wills, or otherwise ordered their affairs. If, now, the
court should refuse to follow that case it would be undermining the certainty
and stability of the law. Admittedly there is something to be said for this point
of view. But we must not overlook the other side of the case, namely, that it is
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no part of the function of any court to make error perpetual. Unfortunately
some inconvenience and dislocation will result whichever point of view is
adopted. There is no perfect answer. My own preference—and I do not delude
myself into thinking that it is in any sense universally shared—is for the second
viewpoint, that which gives the demands of justice a priority over those of
stability or certainty. There is not much to be said, in the words of Lord
Wright, for the certainty of injustice.
Do you say to me that the adoption of the second point of view will
introduce confusion into the law and make it impossible for lawyers to advise
their clients intelligently? Not so, I answer, or at worst, seldom so—and even
then defensible. For in the first place, it will only be in the rare case, rather
than in the general run of cases, that the problem will arise at all. Secondly, a
precedent is seldom overruled in a sudden dramatic and unexpected way.
Usually it first becomes the subject of discussion, of anxious doubt, and of
criticism—both on the part of legal writers and of judges. In a word, the case is
now recognized as ripe for overruling. Thirdly, and perhaps most important of
all, is the fact that lawyers will themselves understand that the law must keep
pace with a changing society; that precedents should assist the court, not
enslave it; that old rules may sometimes have to be reshaped or discarded.
They will recognize, with Roscoe Pound, that the law must be stable and yet it
cannot stand still, and so recognizing will take that into account when they
advise.
But even if in an exceptional case a lawyer’s confidence in and reliance
upon a particular decision should in the ultimate result not receive the
sanction and endorsement of the court; if the old decision should be rejected,
is not the inconvenience that results to the particular litigant simply the price
that must be paid for keeping law responsive to the needs of a society that is
not stagnant? I have no doubt that for forty years many lawyers gave advice to
many clients on the question of damages in accordance with the Polemis case.
Such advice was probably given to the plaintiff in the fairly recent Wagon
Mound case. But was that sufficient reason for the court to adhere to a rule
that it now believed to be wrong? No, said the Privy Council, and I can only
add that to have yielded, in the name of certainty, to the authority of a
decision which the court could no longer accept, would have been to hold
back the progress of the law. In the words of a legal scholar, we must use the
past to press beyond it.
As for the methods and the difficulties of arriving at a judgment: How do
judges reach the conclusions they do?
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There are various kinds of judges, and they do not all work in the same
way. Indeed there is a suspicion that some do not work at all—or at least, not
enough. But, as we say to juries, suspicion does not amount to proof.
It seems to me that every judge has to pass through two stages in order to
arrive at his final result. The first is deciding what his decision will be; the
second is to express that decision, whether orally or in writing. Both stages
have their own difficulties, and often the hardest part of the judge’s task just
begins when the case has been concluded by counsel. Then comes what is
sometimes referred to as the “agony of the decision,” and the phrase is not
always just a colourful overstatement. How do judges meet the situation? If I
may apply the remarks which Mr. Justice Frankfurter made in another
connection, “Some do it with ease, some do it with anguish. Some do it with
great wisdom, some have done it with less than great wisdom.”
Concerning the first stage of the judge’s task, at least three methods are
acknowledged to exist, and I am sure they are not exhaustive.
One is “the hunch theory”—the phrase originating, I believe, with Judge
Hutcheson, a well-known American judge. On this theory the judge acts in
accordance with an intuitive sense of what is right or wrong for that cause. It
is a gift whose secret is concealed from most of us.
A second, which flows naturally out of the first, is the result-oriented
decision. Here the judge, not intuitively, but on consideration, reaches a
conclusion either that the plaintiff should win, or that the defendant should
win, and then shapes the judgment to the result. Here the process of judicial
reasoning is often backward, from conclusion to argument in support of that
conclusion. Let us not condemn the method out of hand. It is the source of
many decisions that are rooted in simple justice and morality. The danger to
be avoided is the formation of a conclusion before adequate study of the case
and then sealing off one’s mind to contrary argument.
A third method consists in the relentless pursuit of facts and the
relentless application of law to whatever conclusion these may lead. The
proponent of this method justifies it on the basis of logic. He hews to the line
of the law and follows the facts to whatever conclusion they may take him. If
that process should yield a result which seems harsh, and perhaps morally
unjust to one of the parties—no matter. The law must be upheld. The court,
he says, is not a court of morals or of sympathy.
As for the second stage in arriving at a judgment, I think it may be said
that sometimes a judge finds his greatest trouble in writing his judgment, after
he has made up his mind which way he will hold. Lord Tweedsmuir said of a
certain judgment that “it was as flat as ditchwater and as ponderous as a
tombstone.” On the other hand Cardozo, whose own luminous judgments are
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expressed in burnished prose, speaks with admiration of the judgments of
English judges which to him were—as they are to us—“a mine of instruction
and a treasury of joy.”
There are differences in method between the trial judge and the appellate
judge. The trial judge’s effort is often greater in length. He must find the facts,
and as Lord MacMillan said, “The first judgment rightly covers the whole
ground.” May I suggest that the first essential—and this applies not alone to
trial judges—is clarity. Happy the judge who can say, “I have been upheld, I
have been reversed, I have been varied, but I have never suffered the ultimate
indignity of being explained.”
With an appellate court the result is achieved by what Lord Evershed has
called a “combined judicial operation.” Argument and discussion among the
judges, marked by frank interchange of views, help to expose and define the
real problem for determination. I am sure that every appellate judge has been
a beneficiary of the process.
Where does the judge seek assistance in the law? In the law books, of
course; but also in the writings of legal scholars, very often professional law
teachers. I do not hold with the view that one should not cite the writings of
living authors. The effect of believing that a jurist must be dead before he can
become an authority is to deny the judge the assistance and support of current
scholarship, which is often the best and most relevant of all. It is so often the
legal scholar, trained in a particular specialty, writing objectively without fear
except of error, who is able to situate a case in the context of the sphere of law
with which it is concerned, and who can assess the trend of judicial decisions.
Some see in him only an academic theorist. In my view such an estimate is
inadequate and unjust. I do not hesitate to acknowledge the contribution of
the research scholar in his study, and the debt which many of the practising
Bench and Bar owe to his effort.
What impulses or motivations should animate the judge in coming to his
decision? George Bernard Shaw gives as good an answer as any; and although
his words are intended for the trial judge, especially in a criminal case, they
truly have application at every judicial level: “Anger is a bad counsellor: cast
out anger. Pity is sometimes a worse: cast out pity. But do not cast out mercy.
Remember only that justice comes first.”
Whenever liberty is invaded from any quarter it is the judicial process
which in the last resort alone stands forth as the instrument, the shield, and
the protector of the freedom of the individual. If it be true that in this
twentieth century the ideal to strive for is the free man in a free society, surely
for lawyers that ideal should be more meaningful than to anyone else. For the
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keystone of a free society is the rule of law. Upon it all freedom and security
depend.
And have lawyers not all a role to play in the preservation of the rule of
law? Whenever each of us performs a function of our great profession—the
solicitor in his office securing the rights of his client, whether it be by written
contract, or testamentary document, or oral advice; the barrister in the
courtroom upholding the cause of plaintiff or defendant in a civil contest, or
of Crown or accused in a criminal trial; the judge on the Bench seeking to
resolve the issue by justice according to law—in all these cases each of us is
moving closer to the attainment of what A.T. Mason called “the ideal of an
enlarging liberty through a living law.” That we have not attained this ideal is
true, and we must not be satisfied with what the law has thus far achieved.
But our dissatisfaction should not carry with it a note of despondency or of
cynicism. Rather it should be the dissatisfaction which is purposeful because
the goal is high. But let us never lose sight of that goal. And as we strive to
bring its attainment nearer and nearer, let us remember the great words of
Thomas Wolfe: “This glorious assurance is not only our living hope, but our
dream to be accomplished.”

6
On Law and Lawyers: A Creed
(1963–68)
It has been said that when you appear as counsel before an appellate tribunal
consisting of more than one judge you should repeat every argument three times.
You state the argument the first time in order that one of the judges may grasp
your point. You repeat the argument a second time in order that, while you are
repeating it, he may explain the point to his brethren. Then you repeat the
argument a third time, in order to correct the erroneous impression which that
judge has unfortunately conveyed.
[From “Address: Call to Bar Ceremonies,” Winnipeg, June 1973]

D

uring my time on the Court of Appeal, about an average of half a
dozen times per year I would receive a communication, usually by
telephone, asking for my advice or comments on some legal
matter. I invariably had to tell them that this is not the role of a judge, but
rather that of a lawyer. The Canadian judiciary, like the British, are
forbidden from giving advice on legal matters. It is not a statutory bar, but
one rooted in long tradition and practice. Judging by the letters and phone
calls I received, the public does not have a proper understanding of this
practice.
There is also a feeling that every judge, from the moment he is
appointed to the Bench, moves steadily to the conviction that the practice
of advocacy has sharply deteriorated from the days when he was at the Bar.
That is not my view. But a judge does have a unique opportunity of
assessing the gradations of ability amongst lawyers—gradations from what I
might describe as uniform excellence at the top to something, shall I say,
perceptibly below that.
Whenever I think of the good lawyer I think of an ancient legend
concerning a stern, just king known for the rigorous impartiality with
which he administered the laws of the land. One day this king’s son was
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charged with an offence, of which he was only technically guilty. It was a
capital offence, the punishment for which took the form of having a huge
rock thrown upon the convicted person’s head. Everyone wondered
whether the king would in this case set aside the law, particularly since the
offence was entirely technical in its nature.
As the day of execution approached, the king’s soul was torn with
anguish. He finally came to his wise counsellor and put the problem
before him. The counsellor said to the king, “Grind the rock into dust of
finest powder, and let it fall gently upon his head.”
Sometimes in court a case is presented in such a dull, heavy,
ponderous way that the effect is indeed like the rock upon the head. What
a delight it is, then, to hear the lawyer who says what should be said, who
omits what should not be said, and who, without sacrificing any of the
solid substance of his case, is able to present it so that it reaches the court
in that welcome and agreeable way which is the hallmark of the great men
of our profession.
In the 1960s the requests for speeches and appearances continued
to flow constantly into Sam Freedman’s Law Courts office, and for
years to come he would use the phrase “inhumanly busy” over and over
again in his invariably polite and usually prompt replies.
But he also loved to tell a story about the time he didn’t even get
the chance of turning down a request.
Some years ago in Winnipeg a ladies’ organization was planning a
bazaar, and for this bazaar they needed a master of ceremonies. The ladies
met in executive session for the purpose of selecting this master of
ceremonies. Someone proposed my name. “We could get Sam Freedman,”
she said. Someone else said, “Oh, he would never accept. It’s not in his
line.”
The proposer said, “I’m not sure. I think he would accept it.”
Those statements started a merry debate, with some of the women
saying Freedman would accept, others saying he would not accept. Finally
the chair—who knew her rules of order—said, “Girls, what are we arguing
about? Let’s put it to a vote. How many think he would accept? How many
think he would not accept?”
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The question was solemnly and formally put to the group. The
majority decided that I would not accept, and I was not asked.

CHALLENGES TO THE LEGAL PROFESSION
[Address, National Association of Attorneys General, 57th Annual
Meeting, June 29–July 3, 1963]
In addressing myself to the theme, “Challenges to the Legal Profession,” I
intend to suggest that one question the theme raises involves the need, in
general, to develop the educated lawyer. And, more particularly, I intend to
discuss some of the attributes of such an educated lawyer.
I take as the first of these attributes, the gift of communication: the ability
by tongue or pen to communicate one’s thoughts and ideas with lucidity, with
vigour, with grace. The educated lawyer is generally clear and precise. He dare
not leave any doubt about his meaning, whether addressing the court or
writing an opposing lawyer or drawing a conveyance or contract.
Involved in the gift of communication is an appreciation of the role of
language and a reverence for the integrity of words. What do I mean by that?
Well, perhaps I can explain it by approaching the matter negatively, by
indicating what I do not mean. I do not mean pedantry, the arrogant display
of scholarship, which is the mark of the intellectual snob. Sometimes in order
to express an idea effectively, one may have to split an infinitive or end a
sentence with a preposition.
For instance, Winston Churchill, himself the possessor in a unique and
remarkable way of the grace of words, once was criticized because one of his
sentences ended with a preposition. His answer has become a classic. He said,
“This is the kind of errant pedantry up with which I will not put.”...
The second is a sense of humility. Generally, of course, but more
specifically, the humility to appreciate the role played by members of the
profession who serve in spheres different from one’s own. That brings us face
to face with the various branches of the Bar—the courtroom lawyer, on the
civil and criminal sides; the solicitor or attorney giving advice to clients in his
office and protecting their interests and rights; the professional law teacher
helping to prepare the lawyer of tomorrow while often, in legal writing,
making valuable comment on the law of today.
A third attribute of the educated lawyer is the ability to recognize the
organic character of the common law. The educated advocate will be able to
reconcile the claims of the past and those of the present. Here we confront a
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recurring problem which the educated person in each generation has had to
face. How much value shall we ascribe to the lessons and the experiences of
the past? To what extent shall these lessons be overborne by the demands of
the present? Was Napoleon right when he said, “History is the only true
philosophy”?
These questions have application in every sphere of society, but they are
particularly meaningful to those of us who serve the law. Law tends to pay
homage to the past, to look backward to precedent and to the leading case.
An English judge said that in law and among lawyers nothing is regarded as
good or sound unless it was said before; and if it was said two hundred years
ago it is regarded as all the better and the sounder.
I don’t speak against the past, and I don’t want to hold it under
suspicion. But we should not regard the past as necessarily sacrosanct. There
are many great principles that have come down to us as the treasured
experiences of bygone days—principles which have stood the test of time, such
as the presumption of innocence, the right to notice, the right to be heard.
But the danger is that in the name of security and stability, law may
sometimes fail to keep pace with the demands of a new society....
Certainly an ultimate court of appeal is entitled to some latitude in
assessing the value of earlier decisions in the light of current requirements.
The Supreme Court of the United States, for instance, does not consider itself
rigidly obliged to follow its earlier decisions. The British House of Lords has
also announced that it will no longer regard itself as rigidly bound by its own
decisions. The educated advocate will welcome such a development. It attests
to a recognition of the organic character of the common law and to the
necessity of making the judicial process responsive to the needs of a changing
society.

A CREED FOR LAWYERS: A Presentation of Four Objectives
Which Might Be Pursued by Members of the Bar
[Address, Annual Meeting of the New York County Lawyers’
Association, May 18, 1967, New York]
In a world of change, when ideas and values are in conflict, what beliefs
shall we cling to, what ideals espouse, what principles pursue? Many are the
answers that might be given to these questions. Here I would like to offer the
answer of one person, an answer in the nature of a fourfold creed, or perhaps
a fourfold catalogue of objectives....
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I take as the first article of this creed—or the first in this catalogue of
objectives—an appreciation of the role played by members of the profession
who serve in spheres different from one’s own .... These “others” include, for
instance, the minorities of the legal profession such as those engaged in
criminal law.
There is one situation in which the lawyer cannot avoid criminal law—
namely, if he is appointed to the Bench. It is from the leaders of the Bar—and
that means predominantly the leaders of the civil Bar—that members of the
Bench are likely to be recruited. And when the day of elevation comes, and
when the new judge is presiding in the criminal court, when he has to
perform what I regard as the subtlest and most intricate part of a trial judge’s
task—to charge a jury on short notice in a complicated case—when he has to
deal with accomplices, with corroboration, with statements admissible only as
against one of two accused, never overlooking any possible element of defence
that emerges from the evidence even though not then relied upon by counsel,
and putting the case and the issues fairly both for the prosecution and for the
defence—on that day and in that hour he will give silent thanks that these
things are not strange or alien to him because he did not disdain the practice
of criminal law.
Another minority of the profession is the professional law teacher. I know
that sometimes the active Bar looks upon him as an impractical, academic
theorist. That is a view I am not prepared to accept....
Professing as I do a wholesome respect for the professional law teachers, I
do at the same time offer to them a word of friendly advice. It is this: that they
should not refer to their brethren of the practising Bar by the term
“technician”. There is a lesson in semantics there, I suggest. In the manner in
which it is used, in the context from which it arises, it appears to be a
narrowing designation—to suggest more technical know-how—and nothing
beyond.
Are then the members of the practising Bar mere technicians? I offer no
definition of technician. I have none. Unless the lawyer acting in a
complicated merger of two companies, drawing numerous documents with
care and skill, and always with an eye to the prospective liability for corporate
or personal taxation—unless that kind of person is a technician.
Or the lawyer negotiating a settlement for his client, possessing that
knowledge, reinforced by experience, which gives him the vital answer to the
question just when he should stop; or that equips him with the knowledge to
understand that in certain cases and for certain clients the best settlement is
no settlement at all, and nothing but a day in court will suffice—unless
perhaps he is a technician.
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Or the lawyer acting for the defence in a criminal case, having to meet
and dispose of a host of problems—whether to call the accused or to rely on
his statement to the police; how far to go in trying to break down the evidence
of a child witness—and then having the skill to put the case to the jury with
clarity, with simplicity, with effectiveness—unless perhaps he too may be called
a technician.
Or the lawyer in a civil case, bringing to the task of cross-examination a
full knowledge of the facts of the case, the ability to put his questions directly
and adroitly, and to adjust in a flash to an unexpected reply and to meet it by
a new approach—unless he too may be described as a technician.
Law is a many-splendoured thing, and we can serve it in many different
ways. We should guard against the view that:
“We are God’s chosen few.
All others will be damned.
There is no place in Heaven for you.
We can’t have Heaven crammed.”
So, as the first article of this creed for lawyers—or the first in this
catalogue of objectives—I suggest an appreciation of the role played by
members of the profession who serve in spheres different from our own.
Let me turn to a second. I would describe it as an awareness of and an
intelligent interest in problems challenging our profession.
Change is a rule of life and its manifestations are visible within the sphere
of law just as elsewhere. In recent years a host of issues and problems has
emerged to confront the Bench and Bar. They demand consideration; and the
thinking lawyer will turn his attention to them. Let me refer very briefly to
one or two of these problems.
(a) There is, first of all, the controversy surrounding the true relationship
between law and morals. To what extent is it the function of the law to
enforce morality? In Great Britain, just a decade ago, the question was given a
new urgency and prominence by the Report of the Wolfenden Committee on
Homosexual Offences and Prostitution. That report asserted the principle,
“There must remain a realm of private morality and immorality which is, in
brief and crude terms, not the law’s business.” In line with that principle the
report recommended, among other things, that homosexual acts between
consenting adults in private should no longer be a crime.
This question of where morality ends and law begins has provoked a
sharp debate among thoughtful people. Two of the leading protagonists in the
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controversy are Lord Devlin on one side and Professor H.L.A. Hart, Professor
of Jurisprudence at Oxford University, on the other. Lord Devlin, a former
judge of the House of Lords, insists that private acts cannot be viewed in
isolation from their effect on the moral code. A breach of a moral principle is
an offence against society as a whole; hence “the suppression of vice is as
much the law’s business as the suppression of subversive activities.” Professor
Hart, on the other hand, accepts the philosophical view which the Wolfenden
Report enunciated (a view earlier asserted by the American Law Institute in
1955 in its draft Model Penal Code), namely, that “every individual is entitled
to protection against state interference in his personal affairs when he is not
hurting others.”
There, then, are two philosophies in conflict. I do not suggest that there
is wisdom only on one side and error exclusively on the other. What I do say,
however, is that the lawyer should be alive to the existence of the controversy,
should ponder its implications, and try to think his way through to a rational
conclusion upon it.
(b) Surely another issue confronting us arises from recent decisions of the
Supreme Court of the United States relating to the admissibility of
confessions made by accused persons to the police. These decisions touch on
matters that are fundamental in the administration of criminal justice. Indeed
they bring us face to face with basic questions of moral values, not least of
which is where to draw the line between the claims of the individual and the
claims of the state. Decisions like Escobedo vs. Illinois and Miranda vs. Arizona
have to a significant degree changed the complexion of the criminal law. Their
effect has been to limit the police power of interrogation by imposing on law
enforcement officials the duty of informing the accused that, among other
things, he has the right to remain silent and the further right to consult
counsel before and during interrogation. Some have raised the question: Did
the court go too far?
Let it be said at once that the philosophical motivation for these decisions
is altogether praiseworthy. It derives from a genuine respect for human dignity
and a deep concern for individual rights. As such it deserves nothing but
commendation, and for that I too would add my applause....
The thinking lawyer will be concerned with these issues. He will recognize
that in these landmark decisions your Supreme Court has enunciated a new
philosophy concerning the roles of law and government in relation to human
rights. Recognizing that as a fact, the thoughtful lawyer may still wish to
address himself to a further problem, namely, whether the safeguards
demanded by the Supreme Court are necessary and reasonable, having regard
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to the rights of the individual on the one hand, and the welfare of the state on
the other.
(c) Another problem faces our profession. It grows out of the challenge of
crime in a free society. That question, as you know, has been the subject of a
Report by the President’s Commission on Law Enforcement and
Administration of Justice, a commission headed by Mr. Katzenbach. I do not
propose to deal with its valuable and comprehensive report. Rather, I wish to
touch on a related matter which has arisen in my own country. Just last
month [April 1967] the Canadian Association of Police Chiefs submitted a
brief to a federal inquiry on the administration of justice. In that brief they
called attention to the increase in crime and to the need for effective measures
to deal with it. There can be no quarrel with that objective. But what did the
chiefs request? More police power, including, among other things, these
powers: entry without warrant, arrest without warrant, and detention without
charge. These are matters that would make things easier for the police—an
ideal which is excellent only in a police state. Arbitrary power in the hands of
officials is not the answer. It constitutes a denial of the principles on which
our society is based, principles going all the way back to the Magna Carta. I
suggest that here too—as indeed on the whole question of striking a proper
balance between individual liberty and national security—there is a place for
the thinking lawyer’s interest and active concern.
Let me turn to a third objective in this catalogue, a third article in this
creed for lawyers. It is a recognition that life is not always grim, that it has its
moments of lightness and gaiety, that there is a lighter side to the law, and
that to savour those moments can relieve many dark hours of stress. In short,
I counsel the development of a sense of humour.
Man differs from other beasts, it has been said, in that he is the laughing
animal. But not all men. Some men seem to be destined to be solemn from
the cradle to the grave. Others seem to see the comical situation in every
event. Indeed, sometimes the event is not quite as funny as they themselves
see it. Something within themselves invests the surrounding circumstances
with a quality of gaiety.
Although our profession is essentially a serious one, in which the
prevailing colour is grey, occasionally we do encounter something that is a bit
brighter. Admittedly one does not normally go to the law for humour. It
would be hard to extract the comic element from a mortgage under the Real
Property Act or from an indenture of lease, and I am sure there are gayer things
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by far than a warrant of committal for gaol. But the law does have its lighter
moments, and I would like to refer to some of them at this time.
I recall the experience of the lawyer who practised in a small town in
Missouri. He was an informal type—and indeed he prided himself on the fact
that he appeared in court without a jacket, in his shirt sleeves, with braces or
calluses visibly showing. One day this lawyer had an appeal which was to be
argued before the Supreme Court of the state in Jefferson City. Friends
warned him that he would be required to dress more formally in Jefferson
City than he did in his home town. But the old Adam dies hard. This was a
rugged individualist who insisted on appearing in Jefferson City in precisely
the same way as he did at home. So he did—and he lost the appeal.
A short time later one of the judges who had heard the appeal came to his
town. The lawyer said to the judge, “Did I lose that case because I appeared in
court in my shirtsleeves, with my braces showing?” The judge replied, “Oh no,
that wasn’t the reason.” The lawyer then said, “Well, it was a darned sight
better reason than the one you gave.”
I am sure that most members of the legal profession are familiar with the
phrase “The glorious uncertainty of the law.” I am sure that the best example
of it is the case of the Englishman, sued by his wife for being impotent, and by
the maid for being the father of her child—and, alas, losing both cases.
Perhaps you recall the story of Sergeant Sullivan (the last of the sergeants),
to whom the trial judge said, “Surely your client is familiar with the maxim
‘volenti non fit injuria.’” Sergeant Sullivan replied, “My Lord, in County Kerry
where my client lives, they talk of little else.”
Dare I remind you of the lady who startled the entire court by bluntly
saying from the witness box, “I didn’t think it was adultery in the daytime.”
A reference to the lighter moments of the law should include the famous
exchange of incivilities between Frederick Edwin Smith, later Lord
Birkenhead, and Judge Willis. Smith was acting for a tramway company which
was a defendant in a civil suit being tried by Judge Willis and a jury. The
infant plaintiff was a lad of about six years of age who, it was alleged, had
become blinded as a result of the accident in question. Just as the case was
about to start, the very sympathetic judge looked at the boy and, in the
presence of the jury, said, “Blind, poor boy, blind. Lift him up so that the
members of the jury can see him.” This was very damaging to Mr. Smith’s
cause and he retorted immediately, “Yes, pass him from hand to hand.”
A silence. Then the judge said, “Mr. Smith, that was a most improper
observation.”
Mr. Smith said, “My Lord, it was provoked by a most improper
suggestion.”
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Another silence. Then the judge said, “Mr. Smith, are you familiar with
the saying by Bacon—the great Bacon—that youth and discretion are ill-wedded
companions?”
Smith replied, “My Lord, I am. And is Your Lordship familiar with the
saying of Bacon—the great Bacon—that a much-talking judge is like an ill-tuned
cymbal?”
The judge said, “Mr. Smith, you are impertinent.”
And Smith replied, “My Lord, we both are—I because I wish to be, and
Your Lordship because you cannot help it.”
Humour aside, at least for the moment, I want to refer to a fourth and
final article of the creed. The lawyer should strive for possession of learning
beyond the law. To be learned in the law is a good thing. To be learned in and
beyond the law is even better.
This is a point which deserves to be made because of the tendency in
certain quarters to disparage the man of learning and the function he
performs. The assault upon the intellectual takes many forms. It has occurred
at various periods of society. In the 1930s the term “braintruster” was used.
The apparent flattery was simply at the surface. Just below the surface the slur
and the abuse were present. Today we speak of “eggheads,” meaning the
scholars and the intellectuals—but surely implying the useless and impractical
men. It was said, for instance, that in the U.S. presidential election of 1956,
Democratic candidate Adlai Stevenson, all too well known as an intellectual,
had a special assistant on his staff whose particular function it was to tone
down the cerebral quality of his utterances—perhaps to split an infinitive here
or dangle a participle there—all with the avowed purpose of showing that the
candidate was not so different from the ordinary person.
Men of the legal profession who are worth their salt will resist the attacks
upon learning, will not ask indulgence for it but will resolutely proclaim its
sovereignty.
I should like to think that from broad knowledge, from a familiarity with
other areas of learning, with other disciplines will come a better sense of
values, one which will insist upon high standards in all things, both in the
profession and outside of it. One of the curses of this materialistic age is the
tendency to be content with false values, the tendency to equate grandeur
with worth. And that evil is only one step removed from another kind of
mischief, the willingness to be content with the shoddy, the second-rate, the
just-as-good.
In an ancient Greek story the Spartan Agesilaus was invited by a friend of
his to go to the theatre, where, as this friend said, there was a performer who
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could imitate the nightingale admirably. Agesilaus refused because, as he said,
he had heard the nightingale itself.
Perhaps it may be felt that breadth of learning may be purchased at too
high a price, that the lawyer who succeeds in acquiring broad knowledge may
pay the price of a lack of professional competence. I am by no means sure that
this is the case—that the lawyer whose learning is characterized by breadth will
be less equipped for the fulfilment of his professional tasks than the lawyer
whose learning is deep but narrow. But even if it were so, I still would adhere
to my thesis. For even if breadth of knowledge does not constitute a formula
for the acquisition of material gains and material wealth, I should like to
think that it may still produce enrichments of a different kind, and that the
educated lawyer will be conscious of the worth of these treasures.
I think in this regard of the ancient Hebraic tale of the man who was
interested only in the acquisition of material things, the miser in the
community, the man who as a result of such pursuits found himself
completely disliked by everyone in the community. He came to the rabbi and
asked the rabbi why it was that he was so unpopular. The rabbi said to him,
“Look out of the window and tell me what you see.” The man looked out the
window and said, “I see a man and a woman walking in the distance. I see
children playing far away.” And the rabbi said to him, “Now look into this
mirror and tell me what you see.” The man looked into the mirror and said,
“I see myself.” And the rabbi said to him, “In the window there is glass and in
the mirror there is glass. But the moment that you add to one of them a little
silver, you cease to see others and see only yourself.”
Remembering the great words of Plato that the essence of education is to
learn to like the right things, I dare to hope that the members of our
profession will refuse to worship the great God Mammon in place of
sweetness and light.
Here then, are four articles of a creed for lawyers: an appreciation of the
role played by members of our profession who serve in spheres different from
our own; an awareness of and an intelligent interest in problems challenging
our profession; a recognition that law has its lighter side and that an
appreciation of that lighter side can relieve many hours of stress; and finally, a
determination to strive for the possession of learning beyond the law.
Is this a counsel of perfection? Am I pointing to the intangible Shangri-la
that lies beyond the horizon? Well, for most of us, probably so. But even for
those of us to whom these objectives can only be an ideal and not an
attainment I suggest there is still value in high aims, in remembering with
Browning that “a man’s reach should exceed his grasp, or what’s a heaven
for?” But to the eternal credit and glory of our profession there have always
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been within its ranks shining examples of men who have attained these
objectives in a distinguished and unchallengeable way. Theirs is a unique and
imperishable treasure. Under the influence and inspiration of their example,
all of us whose allegiance is given to the law can strive to follow honourably
where they have led, so that each of us, within the limits of our abilities, can
become a minister of justice and a servant of light.

7
Freedom of Expression and the
Obscenity Cases (1963–74)
A teacher was telling her class about the history of King Alfred. She
reminded them of many things but also of the famous pancake episode.
King Alfred was walking along the road when he came to a house where
there lived a young widow and the widow asked the King to mind the pancakes
while she went out and King Alfred’s mind was given to affairs of state and he
forgot to remember about the pancakes and they got burnt.
The teacher asked the class to write an essay on King Alfred and much to
her consternation she found that when the essays were written, practically every
one dealt with the pancake episode to the exclusion of everything else.
She felt that they would get somewhat of a distorted picture of this King so
she said the essays had to be written over again but not a word about the
pancakes. Said and done. The very first essay that the teacher got and read went
something like this, “King Alfred was an important King who lived during a
troubled period in English history. One day he was walking along a lonely
country road when he came to a house where there lived a young widow, but the
less said about that the better.”
[From preamble, “A Creed for Lawyers,” speech, New York, 1967]

I

n the area of the law and its determination of obscenity we enter upon
fighting ground, for opinion may differ as to what is actually obscene,
or merely in bad taste, or simply rather rambunctious humour. In
1959 Canada’s Parliament undertook to define obscenity in an
amendment to the Canadian Criminal Code (section 159.8), declaring, “Any
publication, a dominant characteristic of which is the undue exploitation
of sex, or of sex and any one or more of the following subjects, namely,
crime, horror, cruelty, and violence, shall be deemed to be obscene.”
It was to be the “internal necessities” of the work in question, or “the
standards of acceptance of the community,” that would determine the
“undue exploitation of sex.” To apply the definition is not simple, as
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witnessed by the case concerning D.H. Lawrence’s Lady Chatterley’s Lover,
in which the Supreme Court of Canada divided five to four, the majority
holding that the book was not obscene under the definition. Here I may
be permitted a momentary digression to recall the book review that
appeared in the magazine Field and Stream, which said:
Although written many years ago, Lady Chatterley’s Lover has just been reissued by
Grove Press, and this fictional account of the day-to-day life of an English
gamekeeper is still of considerable interest to outdoor-minded readers, as it
contains many passages on pheasant raising, the apprehending of poachers, ways
to control vermin, and other chores and duties of the professional gamekeeper.
Unfortunately one is obliged to wade through many pages of extraneous material
in order to discover and savour these sidelights on the management of a
Midlands shooting estate, and in this reviewer’s opinion this book cannot take
the place of J.R. Miller’s Practical Gamekeeping.

In one of a series of appeal court cases in which we dealt with the area
of obscenity, the entire court other than myself found the magazines in
question to be obscene. This was in 1964, in the case of Regina v Dominion
News & Gifts (1962) Ltd. The Winnipeg police had charged the Dominion
News company under the federal criminal law with being in possession of,
and selling obscene literature. The magazines in question were Dude and
Escapade. By present-day standards these magazines would seem very polite,
innocuous, innocent. No one now would take a second look at them.
They were mild compared to what we see now.
But at that earlier time the trial judge in Winnipeg ruled them
obscene. When an appeal was taken to the next level, the county court, on
October 12, 1962, Judge A.R. Macdonnel again ruled the magazines
obscene and issued a confiscation order. An appeal then came to our
court. The full court of five judges sat on the case, and four of them said,
“obscene.” I, who had been brought up on Aikins Street and Stella
Avenue and had a somewhat more rugged outlook in these matters, read
the magazines and came to a different conclusion.
The test in this matter was to be community standards, and by the
community standards of those days, although I regarded the magazines as
risqué, I did not find them to be obscene and thus wrote a dissenting
judgment.
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The Criminal Code of Canada, enacted in 1892, included as an
offence the publication of obscene matter that would tend to corrupt
morals. The act did not, however, define “obscene matter,” and for
decades the test applied was a 1868 British case, Hicklin,1 in which
Chief Justice Alexander Cockburn declared: “I think the test of
obscenity is this, whether the tendency of the matter charged as
obscenity is to deprave and corrupt those whose minds are open to
such immoral influences, and into whose hands a publication of this
sort may fall.”2 The Hicklin case was used as the test to determine
obscenity until the 1959 amendment, which the Diefenbaker
government “clearly intended to add ... to the existing Hicklin text.”3
JUDGMENT: Regina v Dominion News & Gifts (1962) Ltd4
FREEDMAN, J.A. (dissenting): Two appeals, one relating to the
magazine “Escapade,” the other to the magazine “Dude,” came on for hearing
together. In both cases the defendant appealed against an order of
Macdonnel, C.C.J., wherein that learned judge held the respective magazines
to be obscene and ordered them to be forfeited to Her Majesty....
The case for the crown stands or falls on the [argument] ... that a
dominant characteristic of these magazines was “the undue exploitation of
sex.”
Can it fairly be said that this was a dominant characteristic of either
“Dude” or “Escapade”? I have examined them both with care. That they do
not qualify as reading matter which I would personally select for myself even
in an idle hour is undoubtedly the case. But that does not make them
obscene. In this area of the law one must be especially vigilant against erecting
personal tastes or prejudices into legal principles. Many persons quite
evidently desire to read these magazines, even though I do not. I recognize, of
course, that the mere numerical support which a publication is able to attract
is not determinative of the issue whether it is obscene or not. Let a
publication be sufficiently pornographic and it will be bound to appeal, in the
1
2
3

4
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hundreds or thousands, to the prurient, the lascivious, the ignorant, the
simple, or even the merely curious. Admitting, therefore, that a large
readership is not the test, I must yet add that it is not always an entirely
irrelevant factor. For it may have to be taken into account when one seeks to
ascertain or identify the standards of the community in these matters. Those
standards are not set by those of lowest taste or interest. Nor are they set
exclusively by those of rigid, austere, conservative, or puritan taste and habit
of mind. Something approaching a general average of community thinking
and feeling has to be discovered. Obviously, this is no easy task, for we are
seeking a quantity that is elusive. Yet the effort must be made if we are to have
a fair objective standard in relation to which a publication can be tested as to
whether it is obscene or not. The alternative would mean a subjective
approach, with the result dependent upon and varying with the personal
tastes and predilections of the particular judge who happens to be trying the
case.
Community standards must be contemporary. Times change, and ideas
change with them. Compared to the Victorian era this is a liberal age in which
we live. One manifestation of it is the relative freedom with which the whole
question of sex is discussed. In books, magazines, movies, television, and
sometimes even in parlour conversation, various aspects of sex are made the
subject of comment, with a candour that in an earlier day would have been
regarded as indecent and intolerable. We cannot and should not ignore these
present-day attitudes when we face the question whether “Dude” and
“Escapade” are obscene according to our criminal law.
Community standards must also be local. In other words, they must be
Canadian. In applying the definition in the Criminal Code we must
determine what is obscene by Canadian standards, regardless of attitudes
which may prevail elsewhere, be they more liberal or less so.
I think I should add my view that, in cases close to the borderline,
tolerance is to be preferred to proscription. To strike at a publication which is
not clearly obscene may have repercussions and implications beyond what is
immediately visible. To suppress the bad is one thing; to suppress the not so
bad, or even the possibly good is quite another. Unless it is confined to clear
cases, suppression may tend to inhibit those creative impulses and endeavours
which ought to be encouraged in a free society.
Guided by these considerations I turn back to the magazines in question.
Both contain photographs of partially nude women. Female bosoms are
exposed in both. I am far from persuaded that the mere representation of the
female breast, as in the present cases, serves to establish obscenity. I observe
that these photographs are of women alone, never accompanied by or placed
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in juxtaposition to a male person, except in the case of one group of
photographs depicting a male and female in certain ballet dancer poses. Nor
should it be thought sex pervades the entire issue of these magazines. I do not
say it is essential for conviction that this be the case. A dominant
characteristic is enough, provided the exploitation of sex is undue. But I do
not find that there.
Viewing both magazines as a whole, I am unable to say that they are
obscene. The witness Arnold Edinborough described them as flippant and
saucy, and noted that where they dealt with sex they treated it in a normal and
not a perverted fashion. I would agree. Risqué the magazines are, but not
obscene....

In this case, as the sole dissenter in our court, I did not have to wait
long for confirmation of my views. An appeal was taken to the Supreme
Court of Canada on the basis of my dissenting judgment. The seven
judges who sat on the case were unanimous in their decision, and paid me
the high honour of accepting my view on the matter.
In his terse reasons for judgment in this case, Chief Justice Robert
Taschereau, writing for the Supreme Court, said, “We are all of the
opinion that the appeals should be allowed. We agree with the reasons
given by Freedman J.A .... We wish to adopt those reasons in their
entirety and do not find it necessary to add anything to them.”
Interestingly, Taschereau, one of the most conservative stalwarts on the
Supreme Court Bench of the time, had just one year earlier been
among four Supreme Court minority judges who had dissented in the
case of Brodie v the Queen, in which the majority judges, in a vote of five
to four, ruled that Lady Chatterley’s Lover was not obscene.
The Supreme Court’s ruling on Brodie, it has been said, moved the
country into a new era regarding freedom of expression. But it was Sam
Freedman’s judgment in the Dominion News & Gifts case that, according
to legal scholar Walter Tarnopolsky, would long provide “the best
guide” to the meaning of community standards.
A year later Sam received a letter from the Honourable Mr. Justice
Neil Primrose, under the heading “re: Dominion News and Gifts
(1962) Ltd. and Her Majesty The Queen.” The letter had one line: “I
think you are a great judge!” To which Sam Freedman replied, “Steady!
Take it easy! But thank you very much for your enthusiasm, none the
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less. It was kind of you to write so warmly and with such a delightful
extravagance.”5
In agreeing with my view, the Supreme Court of Canada emphasized
that community standards in Canada must be contemporary. The effect of
this turn of events was that the law on obscenity as enunciated by the
Supreme Court of Canada was to be found not so much in the final
judgment of the Supreme Court on that case but in the dissenting
judgment of our court in Manitoba.6 It was a pretty and delicate
compliment that the Court paid to me.
As an individual, I am not greatly enamoured of censorship, judicial
or otherwise; if it were up to me I would rather incur the risk of obscenity
than tell people what they can see, what they can read and what they can’t
read. But Parliament has made a decision. The law as enacted by
Parliament has declared that undue exploitation of sex constitutes
obscenity, and it is then for the court and the particular case to determine
whether there has been undue exploitation of sex. In a number of cases I
did find certain materials to be obscene, both books and magazines. In
Regina v Great West News Ltd (1970), for instance, I was constrained to say
that the two magazines in question were obscene. That is the case in
which, in writing my own reasons as a member of a unanimous court, I
stated at the end, “I may add—parenthetically and not particularly
relevantly—that these magazines go over the line even by my own robust
standards.”7
In one of those cases we saw, for example, a magazine in which there
was a succession of pictures of nude females. They were posed with their
feet spread wide apart, and their pubic hairs had been shaved off. The
posture they assumed enabled the reader to see about a third of the way up
their vaginas. That was sex for sex’s sake—there was no plot—it was simply
undue exploitation of sex. In that context, liberal judge though I am, I had
no choice but to apply the law on obscenity.
5

6
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There is also no question under the law that in some areas, such as
child pornography, the materials should be suppressed. Then too there is
the question of violence—how to reconcile that acts of sex, basic to human
life, are considered to be obscene, but movies and television can show
almost any form of violence. We have far too much violence in movies, I
believe, and I find it revolting—Brownie and I have walked out of films for
that reason. But violence by itself does not come under the obscenity law.
The law’s definition of obscenity includes violence, but it is “sex and
violence” together, not violence in itself but violence associated with sex. A
change in this regard is something that deserves consideration.
In the following judgment, Sam spelled out more specifically what
he saw as some of the complexities of the obscenity issues.
JUDGMENT: Regina v Prairie Schooner News Ltd8
FREEDMAN, J.A. (in dissent respecting the sentence): This is an
obscenity case. It concerns an abundance of printed material, roughly divisible
into two classes. One consists of 227 paperback books; the other of 29
magazines, largely pictorial in nature....
That the publications are marked by an exploitation of sex is
unquestionable. Indeed, that fact is not denied. But obscenity requires
something more. There must be “undue” exploitation of sex. The inclusion of
Parliament of the adjective “undue” in its definition of obscenity under ... the
Criminal Code, 1953–54 ... represented an acknowledgement that there
could be an exploitation of sex that would be permissible and lawful, and in
no way obscene .... Our task on this appeal is to determine whether the
exploitation of sex in the publications before us was permissible and lawful or
whether it was, as the trial Judge found, obscene. That determination is to be
made according to contemporary community standards in Canada....
I find somewhat less difficulty with the magazines than with the books.
The magazines are closely akin to those that were before this Court in Reg. v.
Great West News (1970) ... and there held to be obscene....
It is not for the court to determine whether publications of this kind hurt
anyone or do any demonstrable harm. Parliament has already made that
determination. It has spoken on the matter by defining obscenity in terms of
8
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undue exploitation of sex and proscribing the possession, sale, distribution,
etc., of all publications falling within that definition. All that remains is for
the court to decide whether, according to contemporary Canadian standards,
the present publications are within the definition or without it. In my view
what is offered in these magazines goes beyond what the Canadian
community is prepared to tolerate even in the relatively liberal atmosphere of
1970....
I turn now to the books. I think it fair to say that community tolerance of
the printed word is greater than that of pictorial presentations. Professor E.J.
Rich in his testimony at the trial made that very point; and indeed it is easy to
see why this should be so. A book requires some understanding and the
exercise of imagination; a photograph at once tells its story to all, even to the
illiterate. A book demands an expenditure of time and effort; a picture
conveys its message swiftly and easily. A description in a book of an erotic
scene, no matter how luridly written, still remains only a description; the same
scene presented in the form of a vivid photograph instantly rivets the
attention, whether its effect is to shock, stimulate, or amuse. The familiar
saying that one picture is worth a thousand words applies with special force in
the field of obscenity.
But books can be obscene, and the learned trial Judge found that those in
the present case were. Our task is to determine whether his finding was
correct.
I am bound to say that these books are marked by a high degree of crudity
and vulgarity. Mental Revenge is typical of them all, and I select it as both
representative and illustrative. It concerns one Jack Doyle, an ex-Marine not
long back from the war in Vietnam. The chambermaid has come into his
hotel room for the purpose of making it up. But, in the matter that is
characteristic of this type of literature, she is quickly diverted from that
purpose....

Sam Freedman then made a point of reading a page from the book
that described in detail the amazing activities and proclivities of Jack
and the chambermaid. He proceeded:
Pausing only to note that Jack Doyle’s age is not given, I point out that
the whole book is filled with incidents similar to that quoted. There are
variations, it is true. Thus one episode sets forth in full detail a lesbian sexual
experience, while another shows Jack Doyle taking on three females in
sequence as well as simultaneously. This last accomplishment is perhaps better
left in this way, without further descriptive elaboration.
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Now, crudity is not necessarily obscenity. The Canadian public has more
than once accepted books whose pages contain descriptions of sexual
experiences set forth, if not crudely, at least with much detail and candour.
Lady Chatterley’s Lover and [Philip] Roth’s Portnoy’s Complaint are but two
examples. What distinguishes books of that class from the books we have
before us in this case? There are of course many differences, but if I were to
isolate the single one which, in the context of obscenity law, sets the two
classes apart I would describe it thus: In the one case, sex grows out of the
storyline, it plays a role in the plot’s development, and it is material to the
author’s legitimate social purpose; in the other, sex is there for its own sake,
the “plot” being either non-existent or at most a transparently thin framework
on which to hang the inevitable succession of sexual experiences....
The books in the present case conform to the standard formula of hard
core pornography. In my view they go beyond the Canadian community
tolerance level and are obscene under our law....

*****
How does one determine “community standards”? What about the
vast silent majority who say nothing on these issues?
In the last analysis it is the judge’s impression of what community
standards are in relation to the particular issue that faces him. It is not an
easy thing. The effort is to arrive at an objective assessment of community
feeling on the matter. I would be less than candid if I did not admit that
to a considerable extent a subjective approach colours the decision. One
judge says, “I see community standards as requiring me to say that this is
obscene.” His colleague sitting next to him on the bench says, “I see
community standards as pointing in a different direction and that requires
me to say that this is not obscene.” What’s the answer? Community
standards can’t be finally determined but are expressed through the
determination of a particular judge who says what he thinks they should
be.
There have been attempts at random samplings of the population’s
opinion relating to these standards—a sort of Gallup poll idea. We have
had one encounter with that in Manitoba, and will probably have more.
There does seem [in 1977] to be a movement to tighten up on what people
can read and see and listen to. The pendulum seems to be swinging back
towards a more restrictive approach. The people who like the open
society—I read anything, I see anything, I listen to anything—are not the
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ones who are marching to Parliament Hill and asking for a retention or
even a liberalization of the law. It is usually the people who are against the
law who will speak up. There has been a good deal of agitation against
obscenity, against pornography, and people in the House of Commons are
responsive to popular pressures. I would predict that in the next two to
four years you are going to have a stronger obscenity law—that is, a less
liberal law.
Something else: I do not normally use the four-letter words myself. I
am a lover of writers like Charles Dickens and Walter Scott and the
Victorians—you never see a dirty word in their books, and they make their
points effectively. But that doesn’t mean that my own personal standards
prevent me from taking a liberal point of view on what should be available
to the general public.
In dealing with this issue of obscenity, in keeping with the written law,
one has to decide whether there is an undue exploitation of sex. Some
degree of exploitation of sex is recognized to be proper, in some cases. It is
the undue exploitation of sex which attracts the condemnation of the law.
In the later Last Tango in Paris case, the point I made was that sex was not
introduced for the sake of sex but was a matter growing out of the innate
necessities of the film. I distinguished that from the case of the
pornographic films, which are on the whole absent of plot but consist of a
series of sexual and erotic incidences, one following the other, all gathered
around a thin framework which substitutes for plot.
Once, when we were in New York City, Brownie and I saw a movie
called The Resurrection of Eve. It was the most explicit thing you could get.
It had sexual intercourse, fellatio, cunnilingus, tangos—that is, not two
people but four or six or eight—who is doing what to whom? At the end of
the two hours you come out of the place not turned on but absolutely
turned off. It was disgusting, but does that mean that if I were the arbiter
of our laws I would close the show down? No, because no one has to go to
see that film. I paid five dollars for a ticket, my reason being that the Last
Tango in Paris case was coming up in the following weeks, and in the spirit
of scientific research I wanted to see what was being shown in other
places—and maybe I was just being human, I won’t deny that.
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JUDGMENT: Regina v Odeon Morton Theatres Ltd & United
Artists Corp (1974, CA)9
FREEDMAN, C.J.M. (Hall and Matas J.J.A. concurring): The subject of
this appeal is the film “Last Tango in Paris.” The issue to be determined is
whether that film is obscene under the terms of s.159 of the Criminal Code.
The case came on for trial before Provincial Court Judge Enns. That learned
Judge, after a hearing that extended over several days and included the
testimony of 10 expert witnesses, concluded that the film should not be
adjudged obscene. This is an appeal by the Crown against his decision.
... Because the Court is not unanimous on this issue and because the
matter may possibly yet be carried to the Supreme Court of Canada, it may be
justifiable for me to state my views on the merits of the Crown’s appeal, even
if in the circumstances such views are in the nature of obiter dicta….
Perhaps a proper starting point here might be a brief statement
concerning the film and its plot. The work is the product of the distinguished
Italian film director, Bernardo Bertolucci, who at the young age of 32 had
already achieved a position of eminence in the world of the cinema. “Last
Tango in Paris” was both written and directed by him. Its feature roles are
played by Marlon Brando, the well-known American actor, and Maria
Schneider, a young star from France.
Early in the film its central character, Paul (played by Brando) is shown to
us in an unfurnished Paris apartment which he is thinking of renting. The
female star Jeanne (Maria Schneider) is there for a similar purpose. They are
strangers to each other. Paul, a man of about 45 years of age, appears to be
distressed, tormented, embittered. Flashbacks will later reveal to us the source
of his anguish. In the apartment little communication between the man and
the girl takes place. But an encounter between them is plainly developing,
although what form it will take the viewer does not know. Suddenly Paul
closes the apartment door, walks over to the girl, takes her in his arms and
carries her to the wall. There, in a vertical position, without removing their
clothes, they engage in an act (simulated) of sexual intercourse....
Paul’s story emerges in stages. He is reeling from the blow of his wife’s
suicide. Their marriage had been a failure, the wife had openly taken a lover,
and Paul has been driven to a state in which he feels his very masculinity
questioned and challenged. Lost and anchorless he seeks through Jeanne
some form of reestablishment of himself. The contact between them is, in the
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words of the well-known theatre director, John Hirsch, “on the most basic
kind of a level, a kind of wordless level, which is the sexual act ...”
What begins as a quest for the assertion of male mastery moves on to
love.
Jeanne for her part does not entirely recoil from male mastery. Often
indeed she appears to welcome it. She herself is engaged to a young film
maker who is constantly exploiting her freshness and vitality for use in his
films. To him she is an object—a camera object—upon whom he is constantly
focusing his camera, whether she is willing or not. Their plans to marry seem
to be abandoned when the young man is brought to a realization that Jeanne
looks upon marriage from immature eyes and is likely to make a game of it.
A particularly revealing flashback tells us much of the relationship that
existed between Paul and his wife. It takes us to a funeral parlour and shows
Paul standing over his wife’s open coffin or bier. A long soliloquy follows. In
the course of it he moves from expressions of tender love to angry bitterness.
This was the woman who had commanded his deepest affection and who had
then betrayed him. Her suicide following upon her open infidelity has left
him shattered. His chance meeting with Jeanne in the isolation of the empty
apartment has opened an avenue by which he may find personal restoration....
There are several depictions, in varying forms, of sexual encounters
between Paul and Jeanne. They included sexual intercourse, masturbation,
and sodomy. These are simulated but they are not lacking in vividness. The
evidence shows that in a film that runs for two hours and nine minutes the
scenes involving sex or nudity—seven in number—in their aggregate total 18
minutes and 59 seconds. This includes the seven scenes in their entirety,
commencing with the introduction or unfolding of a particular scene and
terminating with the movement of the camera to another subject. Of that
period of 18 minutes and 59 seconds the actual time in which sex and nudity
are revealed aggregates eight minutes. And of that eight minutes the actual sex
scenes alone take up four minutes and 56 seconds.
These times are not referred to for the purpose of negating the view that
sex is a dominant characteristic of the film. It is indeed such a characteristic.
The times are relevant, however, to the central issue whether there has been
an undue exploitation of sex in the film. Brevity of itself does not exclude a
possibility of undue exploitation. In every case we would need to know all the
facts, particularly the relationship played by the sexual episodes to the
remainder of the allegedly offending publication. Conceivably a film may have
sexual scenes, brief in time but lurid in character, that are so little related to
or warranted by plot, that one is impelled to a conclusion that they represent
sex merely for its own sake. It is otherwise if the sexual scenes play an essential
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role in the development of a legitimately presented plot. Even then, if the
sexual scenes so dominate the film as to dwarf the plot itself, a finding of
undue exploitation may be possible. It is in that context that the times of the
sexual episodes in “Last Tango” become relevant. In my view the sexual scenes
in the present film advance the plot rather than dwarf it. As such their role in
the film is justifiable.
In determining whether a publication is obscene or not one must
consider it in its entirety. To isolate particular portions of it and to found a
conclusion on those portions alone would be unfair. No less important, it
would be contrary to the law as declared by our highest Court. The Supreme
Court of Canada settled that matter in R. v. Brodie (1962) ... the case which
dealt with D.H. Lawrence’s Lady Chatterley’s Lover.
In that connection I find assistance in a homely image presented by John
Hirsch during the course of his testimony. It consisted of the relationship
between a coat and its buttons. “Last Tango in Paris”—the film in its entirety—
may be regarded as the coat. The sexual scenes are the buttons. Now buttons
have an essential role to play in a coat. But they are not the coat, and it would
be transparent error to treat them as if they were. The viewer who condemns
“Last Tango” merely on the basis of its sexual episodes has judged the buttons
and not the coat.
To determine whether a dominant characteristic of this film is the undue
exploitation of sex we must have regard to many things—the author’s artistic
purpose, the manner in which he has portrayed and developed the story, his
depiction and interplay of character, his creation of visual effects through
skilful camera techniques, as well as other matters that might be mentioned. It
is in relation to all of these that the sexual episodes must be considered. And
the question here posed for us is this: Do the sexual episodes play a legitimate
role in “Last Tango” when “measured by the internal necessities of the [film]
itself”? ... Or do they merely represent dirt for dirt’s sake? I find assistance in
supplying the answer here by contrasting the present film with films that have
been referred to in the evidence as “skin-flicks.”
The basic characteristic of “skin-flicks” is that they are either wholly
destitute of plot or, if they do have anything resembling a storyline, it is one
that is transparently thin, a palpably meagre framework on which to hang one
erotic episode after another. In describing such films Father Pungente,
chairman of the Manitoba Film Classification Board, stated that they
invariably show, among other depictions of sex, a scene of lesbianism as well
as the inevitable wild orgy. Anyone familiar with “skin-flicks”—either through
stag movies or through certain types of commercial theatres—will be aware of
something else too, namely that the sexual scenes often go beyond mere
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simulation. I share the view of the many qualified observers who testified for
the defence that sex in “Last Tango” rests on an altogether different footing
and that its role there is justified by the internal necessities of the film....
I have referred to the opinions of the experts, on both sides of the fence,
with full knowledge that in the last analysis it is the Court and not they who
must decide the issue of obscenity. But their evidence is clearly relevant and
admissible, its weight being a matter for the determination of the Court. That
determination is not to be made merely by a counting of heads, on one side
or the other. What kind of head it is and what comes out of it are the
important things. It remains only to add that in the present case, where
manifestly the views of the experts were honestly given and no issue of
credibility on that score arises, an appellate Court is in virtually as good a
position to assess the expert testimony as the Court of first instance. And on
that point I have already indicated where my preferences lie.
“Last Tango in Paris” is a film which has evoked both high praise and
strong criticism. But the issue is not whether it is a good film or a bad film,
but rather whether it is obscene under the Criminal Code. That issue must be
determined according to contemporary community standards in Canada.
Relevant to that determination are many factors. One is the testimony of the
experts, to be judicially assessed and weighed. Another is the circumstance
that the film is adult fare only, as it has been given the classification
“Restricted Adult” thereby becoming unavailable to persons under 18 years of
age. A third is the fact that the film is being shown in New Brunswick,
Quebec, Ontario, and British Columbia, in all of which Provinces it was given
clearance by censor boards who made no deletions in it. (The film is of course
being shown in many other countries in the world as well.) The record does
not disclose a single Province that has banned “Last Tango”. I am loath to
believe that Manitobans are less tolerant, less sophisticated, or more in need
of protective shelter than other Canadians.
Having regard to all these factors I am of the view that the film in
question is not obscene....

*****
In the Last Tango case mine was the majority judgment, with two of
our other judges dissenting.10 In the end the Attorney General of
10

Mr. Justice Freedman’s majority decision was supported by Mr. Justice Gordon Hall
and Mr. Justice R.J. Matas. Mr. Justice A.M. Monnin dissented, supported by Mr.
Justice R.D. Guy. Mr. Justice Monnin found the film to be “a piece of debauchery.”
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Manitoba decided not to appeal to the Supreme Court of Canada. That
made our judgment the last word on that particular subject.
Some three decades after the Dominion News judgment, the
Freedman statement on community standards was still being cited by
textbooks, legal dictionaries, and, most importantly perhaps, by high
court judges.11 In the 1990s the landmark decision became the
Supreme Court’s decision in R v Butler,12 which built on Towne
Cinema.13 The decision in Butler held that section 163 of the Criminal
Code (formerly s. 159) infringed s. 2 of the Canadian Charter of Rights
and Freedoms, but could still be justified under s. 1 of the Charter. In
their judgment the judges quoted at length Freedman’s eloquent
passage on community standards in Regina v Dominion News & Gifts
(1962) Ltd. as well as detailing his discussion of what constitutes
“undue” exploitation of sex in R v Odeon Morton Theatres Ltd. (1974).

11

12
13

His dissenting judgment concluded, “On the basis of the transcript of the trial as it
appears, the exhibits as I have read or seen, the film is unduly exploitive of sex ... By
virtue of this undue exploitation, coupled with a degree of violence in language and in
acts which can be seen or heard through the 129 minutes of it, the film is deemed to
be obscene ... It goes beyond the Canadian community tolerance level and is obscene
in fact and in law.” The Winnipeg Tribune (30 January 1974) l, 5.
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Fig. 6

8
The “Book of Samuel”: The Railway
Run-Through Commission (1964–66)
[The workers’] contract was made on the basis of one set of circumstances. Now
it must be performed on the basis of another set of circumstances, devised by
management alone and to which they have given no consent. There is a manifest
inequity here which clamours for attention and correction.
[Report of the Industrial Inquiry Commission on Canadian National Railways “RunThroughs” (Freedman Report), Ottawa, 1965 at 92]

I

n October 1964 the Canadian National Railways attempted to put
into effect a plan for “extended crew runs,” or run-throughs, through
the terminals of Nakina, Ontario, and Wainwright, Alberta. The CNR
was eliminating two servicing stops on its main line to take advantage of
changes brought about by the introduction of the diesel engine.
The CNR’s plan encountered immediate and large-scale resistance
from its running trade employees. Some 2,800 of them—members of three
different unions—“booked off sick” on the weekend of October 24–25 in
what was in effect a wildcat strike. They did this without the public
support of their unions, all of which had contracts with the railway that
had not expired. As management put it, the action caused “a serious
dislocation of railway operations.”1 By engaging in this work stoppage the
workers were acting in violation of their contract and of law, both civil and
criminal.
The workers complained that the CNR, a government enterprise
owned by the people of Canada, was being unreasonable in the way it was
introducing the new run-through system. The company denied this.
Prompted by Douglas Fisher, the NDP Member of Parliament for the
Northern Ontario riding of Port Arthur (Thunder Bay), which included a
1

The Winnipeg Tribune (14 January 1965), Winnipeg, Faculty of Law Archives.
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series of railway towns, the government decided to intervene in the affairs
of its crown corporation.2 The Minister of Transport, Jack Pickersgill,
phoned the CNR President, Donald Gordon, who in turn agreed that if
the government would appoint an independent and impartial person to
examine the company’s run-through proposals, the company would
postpone its plans for run-throughs until after the completion of a report
arising from such an examination. The Prime Minister, Lester B. Pearson,
agreed to this plan.
To my great surprise, Pearson himself telephoned me from Ottawa on
Wednesday, November 4, asking me if I would be willing to become, in
effect, a one-man commission to investigate the CNR, the workers, and
this run-through problem. They wanted me to make recommendations on
the current dispute and set principles for the future. What led Ottawa to
select me for this job, I have no means of knowing and no disposition to
guess. I had met Lester Pearson, but only casually. My brother Max knew
him much better than I did. Mr. Pearson wouldn’t have known me if he
had seen me on the street, but if I had identified myself as Max’s brother
that would have undoubtedly brought a spark of recognition. I had not
paid much attention to the run-through problem and only knew what I
had been reading in the newspapers about it. At the time I certainly didn’t
appreciate the dimension of the issues involved.
Essentially, as I would find out, the run-through was a product of
technological advance resulting from the substitution of the modern diesel
engine for the older steam engine. Both the CNR and the Canadian
Pacific Railway (CPR) were introducing diesels and taking steps to
eliminate division points in an effort to save on time and cut expenses. It
used to be that trains using steam locomotive engines had to stop about
every 125 miles for servicing and to change crews, and the rail companies
had therefore established terminals, with water towers and coal depots, at
roughly that distance to take care of those needs. This meant that every
125 miles or so a town would grow up. Railway men would live there, and
with them came a need for supporting services: a grocery store, church,
school, restaurant, hotel, barber shop, perhaps a movie theatre. For its
own needs the railway set down a roundhouse and maintenance and
repair shops, with their appropriate staffs.
2

See Donald MacKay, The People’s Railway: A History of Canadian National (Vancouver:
Douglas & McIntyre, 1992) at 234–37, which emphasizes the role of MP Fisher in the
events surrounding the resolution of the wildcat strike.
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The diesel engine could be operated for up to 6,000 miles with little
more required than fuelling and minor servicing, and the rail company
now found that it was unnecessary to make all the established stops. The
coming of the diesel, along with other technological advances—extensive
use of steel equipment, centralized traffic control, improved road beds,
automatic hump yards, the use of train radio, to name some—made it
possible for the railway to run well beyond the former distance without a
change of crew. The train travelling in Ontario from Hornepayne to
Armstrong on the main CNR line north of Lake Superior, for instance,
now didn’t need to stop at Nakina, the halfway mark. It could run-through
the town. The effect was that workmen at Nakina were in danger of
becoming redundant, and Nakina was in danger of becoming a ghost
town.
By October 1964 Nakina, a town of eight hundred people, had been a
turnaround point for four decades and “home station” to ninety-one CNR
employees, including forty-nine in the running trades—engineers, firemen,
trainmen, and conductors. The remaining non-operating personnel served
in telecommunications, station, equipment, signals, and maintenance of
way. With their families added, the local railway population made up a
total of somewhere over three hundred individuals. Nakina at the time
could fairly and accurately be described as a railway town. In fact it owed
its origin to the CNR, which, over forty years earlier, had created and
established it as a railway terminal. Canadian National was Nakina’s
principal employer, though the Kimberly-Clark paper mills employed
thirty-eight persons from Nakina in its logging operations in the district.
There was no other major employer. Much of the remaining working
population consisted of persons engaged in businesses of a service nature.
In addition Nakina served as a turnaround point for other running trades
personnel. Such crews, “turning around” at Nakina, were provided with
sleeping accommodation by the company. The scheduled daily main traffic
passing through Nakina consisted of six passenger trains and eight freight
trains.
The proposed October 25 change—the first step in a program to be
completed by 1966—would have meant daily runs through Nakina by
entire engine crews of two passenger trains in each direction and train
crews on a freight train. The full implementation of the CNR plan at the
end of a two-year period would have reduced running trades employment
by forty-four jobs, with twenty-three of these being engineers and firemen’s
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positions and twenty-one trainmen’s positions. In addition the jobs of six
non-operating employees—two telegraphers, two janitors, and two yard
clerks—would have become redundant. In total there would have been a
reduction of fifty railway jobs.
The situation at the smaller depot at Wainwright, about 126 miles east
of Edmonton and 140 miles west of Biggar, was different. The CNR
proposed running its trains 266 miles between Edmonton and Biggar,
avoiding the midway stop at Wainwright. The main impact of the runthrough at Wainwright would be felt on Biggar, a community of about
2,850 people. The CNR had 197 operating employees and 38 nonoperating employees in Biggar. These 235 employees made up 43 per cent
of the labour force in the town, but their earnings, $1,625,680 annually,
represented 64 per cent of the total income of all workers there. The
effects of removing the running trades upon business in the town, the
value of real estate, the maintenance of schools, hospitals, and other
facilities, and the integrity of the tax structure would all be decidedly
gloomy.
Despite the flurry of activity around this issue in 1964, run-throughs—
which are more accurately termed extended crew runs (and in the United
States the phrase “interdivisional runs” was often employed)—were not a
new development. There were moments in the inquiry, particularly in its
later stages, when the company sought to play down or soft pedal the idea
of run-throughs as a technological advance and to treat the run-through
operation as old, familiar, and almost routine. There had indeed been
some run-throughs in the steam engine days, and more recently runthroughs had been instituted as early as the spring of 1958 in Atlantic
Canada. The Brotherhoods had given notice of their vigorous opposition
when the proposals for the assignment had first been made known. The
railway proceeded with its plan. The company and the Brotherhoods had
assumed the posture of antagonists on the issue, and a fissure had
gradually developed between them. In some measure the issue was made
more difficult by exaggerated fears. In October 1958 the CNR introduced
a run-through of South Parry, Ontario, and in November, of Belleville,
Ontario. Other run-throughs were implemented in the early 1960s, in
Foleyet, Ontario, and Redditt, Ontario. Attempts at conciliation on the
issue, in 1961 and 1962, had led to an endorsement of discussion as a sole
and sufficient prerequisite to the institution of change. But the
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Brotherhoods—all of them—wanted something more, namely, negotiation
on a basis of parity. Three years later that was still what they wanted.
Doing away with the stops—or establishing run-throughs—had obvious
advantages for the railway company in efficiency and cost-saving, but
would result in dislocation for the work crews and a change in their hours
of work. Moreover, it would threaten the existence of the two railway
towns in question—and possibly a number of other towns in the future. As
the report put it:
Had the run-throughs proceeded as scheduled the impact upon Nakina would
have been felt at once. The knowledge that it would cease to be a home terminal
and that nearly all the men in the running trades would be moving from it would
assuredly have had an instantaneous effect in forcing down real estate values.
Who would move in to Nakina to buy the homes of the absent railway men?
Every piece of real estate in the town would, from the very institution of the runthrough, become less valuable to a significant degree.3

Mr. Alfred A. Petrone, Q.C., in his submission on behalf of the
Improvement District, said that the implementation of run-throughs at
Nakina would produce “a chain reaction which is telescopic in its
projection.”4 Railway families would not be the only ones compelled to
move. Others would follow. The three stores in the town would likely be
reduced to one, the hotel might cease to function, the theatre would close
down, the barber shops and restaurants would disappear or be reduced in
number, some of the teachers in the town would no longer be required.
The assessment and tax levy would also be seriously affected by the change
in operation.5
Certainly, Nakina would become a town with a drastically reduced
population, a diminished payroll, and all in all a very bleak future.
*****
When Mr. Pearson called I said it was an honour to be asked to take
on the job, but I would have to clear it with Chief Justice [Calvert
Charlton] Miller and my other Appeal Court colleagues—Mr. Justice [Ivan]
3

4
5

The Honourable Mr Justice Samuel Freedman, Report of the Industrial Inquiry
Commission on Canadian National Railways “Run-Throughs” (Ottawa: Queen’s Printer,
1965) at 57 [Freedman Report].
Ibid.
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Schultz, Mr. Justice [Robert DuVal] Guy, and Mr. Justice [Alfred Maurice]
Monnin. The Prime Minister asked me to telephone my decision to the
Minister of Labour, who was then Allan MacEachen, and said he hoped I
would be able to give them an affirmative answer. When I talked to the
Chief Justice that same day I told him what the Prime Minister had told
me: that this was estimated to be a three-month job. Chief Justice Miller
and my other colleagues on the court generously agreed to release me. I
left for Ottawa the next day to begin making preliminary plans for the
inquiry.
In the end the task turned out to be larger in scope than any of us had
expected. In fact it became a job for one year, and it was a job I was only
able to do because my colleagues took over my own regular Court of
Appeal work themselves. When I began I had no previous experience with
railway matters. As I told a Winnipeg reporter, “I’m bringing a fresh mind
to this problem, unencumbered by facts or prejudice.”
The appointment, made under provisions of section 56 of the
Industrial Relations and Disputes Investigation Act, became official on
November 5, 1964, and my work began immediately thereafter. The
parties to the dispute were, on the one side, the CNR and, on the other,
the running trade brotherhoods: the Brotherhood of Locomotive
Engineers (B.L.E.), the Brotherhood of Locomotive Firemen and
Enginemen (B.L.F. & E.), and the Brotherhood of Railroad Trainmen
(B.R.T.). Although the inquiry was concerned with the CNR and the CPR
was not, under the appointment as drawn, an intended party to the
proceedings, we did extend an invitation to that other large railway
company to participate. It did not accept the invitation, but in the end
some evidence relating to the CPR that was relevant to the issues we were
looking at also found its way into the record.
One of the first things I did was set up an initial meeting of the
interested parties for Monday, November 23, in Winnipeg, to hear both
sides on the issue involved. The inquiry would cover three broad areas of
investigation: the factual situation pertaining to the run-throughs at
Nakina and Wainwright; the industrial situation arising from these runthroughs; and a report of findings and recommendations for general
application to similar situations arising in the future. Nakina and
Wainwright were the two run-through points cited in the order of council
setting up the commission, but there were numerous other places slated
for run-throughs—the company’s plans called for fifteen more run-
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throughs to be made over the next three to five years—and, indeed, the
issue was one aspect of the larger problem of technological change.
At the time I became convinced that the current situation afforded an
opportunity to place on the record the actual facts relating to the runthroughs. The railway company would have to show that in proceeding
with its plan it acted properly and reasonably. It would also have to show
that the response of its employees was improper and perhaps illegal.
Counsel for the unions involved would have to show that the railway acted
improperly and unreasonably and that the conduct of the employees in
going on a wildcat strike was justifiable.
The hearings were set to start in Winnipeg in mid-January and to
continue there until the end of the month. In February we went to Nakina
for week-long hearings, followed by sittings at Saskatoon, Wainwright,
Prince George, B.C., and, early in March, Moncton, N.B. We set final
hearings for Winnipeg on March 9. Although this somewhat rugged
schedule involved a degree of inconvenience and some occasional
discomfort for those actively concerned with the work, the Commission
was satisfied, in retrospect, that the course followed was both justified and
sensible. In the end the hearings occupied forty-three days; we heard from
forty-one witnesses and received thirty-six written briefs.
After starting my study into the problem I soon found that the issue
was not unique to Canada. A recent U.S. Presidential Railroad
Commission, presided over by Judge Simon H. Rifkind, had dealt with
much the same matters, and by December its report had become part of
my obligatory reading.6 My own assignment was of much smaller
dimensions than the U.S. study, but I felt I would be happy to produce
something, on a reduced scale, that would approach the Rifkind effort.
Sam Freedman’s work on the railway commission began at the
midpoint of a tumultuous labour-relations period. In the 1960s
unionized workers were militantly trying to protect, and build on, gains
made in the postwar years of prosperity, growth, and accommodation.
As a result, strike (wildcat or legal) had followed strike, reaching a
historic peak of 617 in 1966. By the middle of the decade these strikes,
6

The U.S. presidential inquiry had disagreed with the request by railroad companies
that their managements be given a non-reviewable right to impose a run-through. The
Winnipeg Free Press (23 January 1965).
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along with other labour disputes, had shaken confidence in the
industrial relations system, and a string of government investigations
and commissions both provincially and federally tried to find solutions
that would ensure “labour harmony and peace.” The legislation in
place had not kept up to changes in the economy and its workforce.
The 1960s were also a time of rapid growth of technological change,
and industrial relations legislation was unequipped to handle these
changes. One of the key issues of the time—and particularly pertinent
to the railway run-through issue—was the role of management’s rights,
and in particular the theory of residual rights, according to which both
management and labour were bound by what was contained in the
collective agreement; anything not in the collective agreement fell into
a “residuum” or core of rights not bargained away. Those residual
rights belonged to management, which theoretically had a unilateral
right to do as it wished with any subject not included in the agreement.
As one analyst pointed out, “The theory traces its history to the
concept of master and servant, when any rights not expressly given to
the servant were obviously held by the master.”7
If management decided to introduce a technological change that
affected workers during the lifetime of a union contract, according to
residual rights theory it was perfectly able to do so, without
consultation with employees, on the grounds that the new technology
was not covered in the contract.
The classic text by Stuart Jamieson on industrial relations in
Canada reinforces this point in referring to the volatile labour actions
of the 1960s:
Canadian labour legislation has required workers to fulfill the conditions
stipulated in their union agreements, once these have been negotiated and signed by
both parties. Feelings of insecurity, unrest and resentment have been provoked by the
widespread practice, in managerial circles, of unilaterally introducing technological
changes without prior consultation with workers and their unions. 8
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The battle of the railways with management—and more than one of
these pitched battles occurred in the 1960s—was largely over these
undefined rights. Sam Freedman would play a pioneering role in
helping to officially define them. He did this during a time when the
prevailing attitude towards unions among those in positions of power
was less than supportive. In the 1960s, as historian Desmond Morton
puts it, “If unions were now accepted and legally integrated, the
philosophy of many politicians and the interests they represented was
unaltered: unions were a necessary evil.”9
The first brief presented to our Commission in January 1965 came
from the railway. Its thirty-eight-page statement argued, in terms that
would become even more familiar decades later, that the “highly
competitive environment of the transportation industry required the
railway to be competitive as to price and service.” The company
maintained that the workers, by booking off sick on the weekend of
October 24, had adopted a “negative attitude towards the operational
changes.” The railway stated, “The old concept of a 100-mile crew run for
passenger service as representing the basic day’s work has become
outmoded.”10 The CNR also cited a “traffic erosion” trend as a factor in
necessitating changes.
In Nakina, a Women’s Anti-CNR Run-Through Committee argued
that the CNR had established Nakina for its own convenience, “and now
again for their own convenience they want to destroy the roots which they
themselves planted.” A brief from the Nakina Improvement District
contended that the run-through was a matter of life and death for the
community. “Citizens of Nakina must not become the pawns of
automation.”11 Evidence showed that the railway employees in the town
paid a third of the total local taxes.12
A week or so after the appointment, Sam would write to a friend, “I
am just getting my feet wet in railroading. It is a big job.” A month into
9
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the project Sam received a letter from Mrs. Margaret Konantz, MP,
Ottawa, congratulating him on the appointment and referring to “this
knotty problem.” Sam replied: “I confess that I am up to my neck now
in intensive reading on railway matters, the MacPherson Commission
Report, automation, technological change and its effect on displaced
workers, and so on and so on.”13 He was soon telling people who wrote
asking him about speaking engagements that he was “unable to take on
any additional commitments during the period of the inquiry.”14 In
March Sam wrote to fellow Winnipeg North-Ender Meyer Brownstone,
then overseeing the Royal Commission on Bilingualism and
Biculturalism in Ottawa, turning down an invitation to speak on
“professional ethics and in particular the relationship between
professional ethics and public administration.” Sam said his work on
the commission “has been made possible only by the graciousness of
my judicial colleagues who have taken on more work in order to release
me for the work of the Commission.” He hoped to be back at judicial
work by September.15
The correspondence during this period tells the continuing, and
building, story of the magnitude of the project.
To Herman Finkelstein, American Society of Composers, Authors and
Publishers (ASCAP), New York, March 29, 1965:
“We are approaching page 5,000 of the evidence. I think that we are in the home
stretch at last. But then I will have the big job of analyzing the evidence and
writing a report. I am afraid that I will not [be] finished before the end of June.”16
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To Very Reverend Father Patrick G. Malone S.J., Loyola College,
Montreal, March 10, 1965, turning down yet another speech invitation:
“This task [the railway commission work] has proved to be lengthier and more
complicated than I thought it would be.”17

To Mr. Sargent H. Berner, editor of the University of British Columbia Law
Review, Vancouver, April 15, 1965, who had invited him to submit an
article or comment to the journal:
“It has been a massive undertaking. Its discharge will involve a leave of absence
on my part from my judicial duties aggregating perhaps eight or nine months.
On my return to the Bench I will have to pitch in and make up for my earlier
absence. In that situation I will not have much time for extra-judicial
endeavours.”

By April 9, 1965, Sam was indicating that the commission had 356
exhibits and had heard from about 35 witnesses. He had personally
inspected cabooses and taken a ride on a diesel locomotive. His selfimposed deadline was now June 30th.18 By May he had compiled over
6,000 pages of testimony, and the end to his deliberations was nowhere
in sight.19 The deadline was soon extended. By July the estimated date
of completion had become October 1st. “The task of writing and
checking the evidence, to be sure of getting it accurately and
completely, is taking much longer than I had thought,” he told an
interviewer. “And the problem is a vast one.”20
To Mrs. Harold Miller, c/o Holy Blossom Temple Sisterhood, May 26,
1965:
“I am now in the process of analyzing the evidence and writing my report. I
would like to be through by mid-summer, but it may not be possible.”21

To Max Freedman, June 11, 1965:
“The run-through problem is proceeding slowly. There is a mass of evidence to
analyze, nearly all of it dull. I am afraid it is not a topic which lends itself to vivid
17
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writing. My aim is simplicity, lucidity and brevity. Meanwhile I have started in on
chapter 4, and the report will include 11 chapters in all.22

To Herman Finkelstein, June 28, 1965:
“I am deep in the railway problem, at the stage of writing the report. It is slow
going, but I will get there by October 1st, I hope.”23

To Dr. J. Francis Leddy, Pres., Univ of Windsor, July 13, 1965:
“[I am] presently engaged in the dull reading of railway matters relating to the
Industrial Inquiry Commission.”24

To James S. Lombard, Minneapolis, Sept. 21, 1965:
“At the moment I am in the last stages of my railway run-through report and
from Oct. 1st I will have to be hard at work again on the regular court
assignments.”25

To Bernard Sachs, South Africa, Sept. 29, 1965:
“I will send you the Report after it has been published; but you do not have to
read it.”26

CNR counsel J.W.G. Macdougall of Montreal had argued that the
study should be limited to the run-through problem. In closing remarks
made when the inquiry part of the commission’s work had ended in
Winnipeg, early in May, Sam stated that it seemed “impossible to
dispose of the [industrial] problem without dealing with the theory of
management’s rights.”
The 163-page Report of the Industrial Inquiry Commission on
Canadian National Railways “Run-Throughs” was finally presented to
the Minister of Labour on Nov. 17, 1965, and issued to the press on
December 9. A newspaper headline that day said “Freedman supports
rail union.” Another: “Judge says rails should negotiate run-throughs.”
The focus of the main finding was clear: the report called for the CNR
22
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to negotiate with its labour unions before being allowed to introduce
crew run-throughs. In other words, the report recommended that the
government restrict management’s rights to make changes affecting
workers’ jobs.27
EXCERPTS FROM THE FREEDMAN REPORT

The Competitive Environment in Transportation
Canadian National took as its starting point the highly competitive
environment which has characterized the transportation industry since the
end of the Second World War. The intensity of competition has compelled
the company to look for every possible means of achieving greater efficiency in
its operations and of reducing costs. Run-throughs are only one aspect of an
extensive modernization program designed for the attainment of these ends.
Documenting its case the company called attention to the fact that the
old monopolistic position of railroads had disappeared. It had ceased to exist
as the result of the emergence or growth of other agencies of transportation.
Among these agencies were oil and gas pipelines, water carriers, trucks and
trailers, all of which had significantly eroded the former preeminence of
railways in the handling of freight. In the passenger field the extensive use of
the private automobile moving over more and better highways, and the
growth in volume of both bus and airline passenger traffic have similarly
contributed to the relative decline in the position of railways. To these factors
must be added the competition within the railroad industry itself. For the
Canadian National this means largely competition from the Canadian Pacific
Railway. The net result of all these factors is an acute and growing awareness
on the part of the company that its policies must be revised and adapted to
meet the new competitive environment…
The company responded ... by striving to make its total operation more
efficient, more adaptable, more economical .... [The program] involved
extensive changes and improvement in plant and equipment, not least of all
through dieselization; it included the installation, on the company’s main
lines, of centralized traffic control—a system which replaces the conventional
system of train orders and which enables a dispatcher by remote control to
direct the movement of trains over distances as great as 100 miles in either
direction; it embraced the creation of four automatic hump yards—at
Moncton, Montreal, Toronto, and Winnipeg—which provide a highly
27
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mechanized and speedy method of classifying, sorting, and marshalling freight
cars; it featured the establishment of modern shop facilities, major track
improvements, and train radio; and it marked the introduction of dynamic
sales techniques. To improve service and to reduce operating costs were the
company’s twin objectives in face of the challenges which it confronted.28

The Strike as a Grass-Roots Protest
The Commission is of the view that the wildcat strike was fundamentally
an act of protest—primarily against run-throughs as a form of railway operation
made possible by advancing technology; secondarily, against what was
regarded as the company’s arbitrariness in imposing them; and finally,
although to a smaller degree, against the Brotherhood leaders for having failed
to secure protection against unilateral changes in working conditions being
made during the existence of a contract.
That 2800 men acted in the same way—booking off sick—is not necessarily
inconsistent with their conduct being a grass-roots protest. For, in the first
place, they did not need Brotherhood leaders or anyone else to tell them that
this device existed. They knew it very well themselves. Indeed ... there had
been talk of booking off sick four years earlier when another run-through had
been imminent. In the second place, the process by which this knowledge was
translated into widespread common action is quite understandable and
involves no mystery. For the men concerned the run-through was the topic of
the hour. It needs little imagination to appreciate the extent to which it must
have been the subject of active discussion among them. One man declares he
will book off sick, a second says he will do the same, and soon the idea begins
to take hold and spread. It must be realized that during this period the men
were probably together a lot—at work, at their respective terminals, or at
meetings, both formal and informal. Conditions accordingly were favourable
to imitative action producing a common result. At some places (Biggar, for
example) the men themselves set up committees to work on the cause.
Doubtless the entire process was accelerated on the final Sunday when radio
and television reports brought news of similar booking off at other terminals.
But even then not all the men booked sick. It was a case of individual action
on individual responsibility. Significantly, however, the greatest proportion of
booking off took place at those terminals which were most directly concerned
with run-throughs....
The work stoppage was essentially an act of protest....
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Mention should be made of a report filed in evidence by Mr. James N.
McCrorie, a sociologist. Entitled “The Biggar to Calder Run-Through: A Case
Study,” it revealed the reactions of many of the men in Biggar to the proposed
run-through. The Commission had found this study helpful. On the matter
presently being considered Mr. McCrorie cites various comments by the men.
The following are extracted from his report as typical:
“They think we are a bunch of gypsies; that we can just pick up and move
when they feel like moving us.”
“Yesterday it was the men in the shops. Today it is the run-through.
Tomorrow our jobs will be on the block.”
“We just built a home in Biggar ... All our life savings are tied up in that
home. Now they are going to move us.”
“They have pushed us around for too long. This time they pushed too far
... They knew we didn’t want this thing. They tried to ram it down our
throats.”
Comments such as these reveal the intensity of feeling which the
company’s plan provoked.
But the protest of the men had a still more fundamental basis. It derived
in large measure from a sense of insecurity in face of a changing technological
world…. 29

Technological Change—An Economic and Human Problem
... Economists tell us that the problem of technological change is not new
but that it is simply the modern form of a process as old as the Industrial
Revolution, if not older. Nor is it, as many of them say, a cause of
unemployment; it is rather a source for the creation of new jobs. They add
that when economic conditions are buoyant and the demand for labour is
brisk, technological changes can be introduced without any significant
disruptive effects upon the work force. It is only when the economy is sluggish
and when government action has been inadequate or ineffective to strengthen
it that technological innovations bring unfortunate consequences to
individuals. But in such circumstances the villain is not technology, which is
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an instrument for industrial progress, but rather government, which failed in
its responsibility to keep the economy healthy and vigorous.
This thesis is probably sound. The Commission, however, would venture
an observation concerning its practical application in a specific situation. A
perfectly buoyant economy is always an ideal but rarely an attainment. When
such an economy does not exist (a usual situation, one might say) and
technological change is introduced with disruptive consequences, a worker
whose job has become redundant is likely to find little consolation in the
reflection that he is a victim not of technology but of government inaction.
For him the stark and immediate fact is that he is jobless. Admittedly if the
total demand for labour happened to be great he could quickly move into
other employment—in which case there would be less occasion for him to
isolate or identify technology as the source of his trouble. Very often he might
simply be reassigned to another job with the same employer. Even then,
however, he might be confronted with the need to learn a new kind of work,
his old skills having been made obsolete by technological advance. Taking a
broad, national, long-range view and looking at employment in its totality the
economists may be justified in contending that technology does not cause
unemployment. Within the total picture, however, technology may bring
about individual cases of difficulty and hardship, cases which will be
multiplied if the general demand for labour is slack.
Moreover when a job becomes redundant the impact of the change may
extend beyond those who seem immediately affected by it. A wise and
benevolent employer may protect the present job holder either by retaining
him in it until his retirement or by assigning him to another job. But what of
the new entrant into the industry? For him the former job no longer exists.
“Silent firing” is what this state of affairs is sometimes called. This new
member of the labour force may perhaps have a different job available to him.
But he may have to go elsewhere to obtain it, and so even in such case some
hardship would result from the technological change....
Whatever may be said about basic causes, the simple fact remains that the
run-throughs on the C.N. would be immediately accompanied by job
reductions and job dislocations. Those are the consequences in human terms;
and to eliminate or reduce their effect is the task to which cooperative efforts
of management, labour, and government must be directed.
One merit of the statement of the case by the economists is that it focuses
attention upon the responsibility of government to act with vigilance and
wisdom in creating conditions in which technological change may safely and
advantageously be introduced. In that regard the role of government is at least
twofold. It must be concerned on the one hand with employment policy—that
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is to say, with adequate policies of economic development to increase the total
demand for labour. It must be concerned on the other hand with manpower
policy—that is to say, with policies of manpower training, retraining and
relocation to create a flexible and mobile work force with fully developed
skills.
There are indications in Canada of government awareness of the
problem. Apart from general policies designed to secure economic stability
and development, there has been evolved in recent years a whole series of
policies and programs aimed at providing greater protection for the individual
against the challenges and threats of the technological age .... More can and
must be done, but a good beginning has been made. In that setting, industry
and labour ought the more confidently to move forward in cooperative affairs
to meet the problem.
For assuredly there are responsibilities on others besides governments.
There was a time, in orthodox micro-economic theory, when the entrepreneur
could treat all factors of production—land, labour, capital—as commodities
which could be purchased in a market. His task was simply to assemble these
factors and constantly to readjust them in the combination most favourable to
the profit position. A technological innovation might enable him to use less
of the factors of production to achieve a given end. The introduction of the
diesel locomotive is one illustration of such an innovation. It enables old
factors of production to be released, sometimes to retirement, sometimes to
other uses. Steam-powered locomotives for the most part were released to
scrap, and a few to grace public parks as durable monuments of solid
utilitarian functionalism, if not always of aesthetic delicacy. But what happens
when a technological change releases a factor of production called labour?
Clearly it poses problems not so easily written off or disposed of. The old
concept of labour as a commodity simply will not suffice; it is at once wrong
and dangerous. Hence there is a responsibility upon the entrepreneur who
introduces technological change to see that it is not effected at the expense of
his working force. This is the human aspect of the technological challenge,
and it must not be ignored.
There are responsibilities upon labour as well. Perhaps chief among them
is not to use its organized strength in blind and wilful resistance to
technological advances. Labour must recognize the constructive role of
technology in the general welfare and economic strength of the nation. Nor
should it insist upon unreasonably high rewards or excessive safeguards as the
price of its acceptance of change. Stubborn opposition to measures of progress
can only hurt the nation, labour not least of all. There is a challenge here to
labour leadership. The leader of labour who by speech or pen constantly
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inveighs against technology and automation as enemies of man hardens
attitudes of resistance among his followers, and thereby does a disservice to
society. 30

Previously management had a distinct advantage over workers
because of the statutory no-strike clause during the life of a contract
and the theory of residual rights. The Freedman Report proposed that
unions get a veto over any “material” change to be made within the life
of the contract. The parties would be forced “to bargain over all
important issues whether they were included in the collective
agreement or not.”31 On this point, the report provided the following:

Management’s Right to Institute Run-Throughs
… A power of veto is not necessarily and inherently a vicious thing. It is
the irresponsible abuse of that power which is vicious and should be
condemned. The term “veto” may have a sinister connotation in an
international setting dominated by a cold war. But after all, is it not
something which is encountered every day whenever two contracting parties
sit down to arrive at an acceptable meeting of minds? One party puts forward
a suggestion. The other party may accept it, or may reject it, or perhaps accept
it in a qualified form. In either of the last two instances the second party may
be described as having exercised a veto. But that is precisely what occurs in the
normal process of give and take in every bargaining situation preceding the
formation of a contract.32

*****
My inquiry found that the Brotherhoods did not instigate the strike,
though some of their leaders did not do very much to stop it once it began
to get underway....
It further found that a run-through expedites service by eliminating
needless delays and that it saves the company money. Run-throughs, the
report said, are a legitimate and justifiable feature of railway operations.
30
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They should be implemented, subject to appropriate safeguards for the
protection of employees and of communities. But the institution of runthroughs should be a matter for negotiation. It should not be treated as an
unfettered management prerogative. What is required if the men are not
to feel that they are victims of a plan instead of participants in it is
negotiation on the basis of parity.
Run-throughs are of two kinds. One run-through may have serious
consequences for an appreciable number of men. Another run-through
may have virtually no impact at all or only a slight impact on very few men.
Either party should have the right to refer to an arbitrator the question of
whether the proposed run-through falls into the former class or the latter.
If the arbitrator concludes that it is in the latter class, the company would
at once be entitled to put its run-through plan into effect. But if the
arbitrator decided that the run-through was within the former class, as
causing a material change in working conditions, the company (unless it
could secure employees’ consent) would be required to submit the plan to
negotiation subject to the legally available sanction of the strike and
lockout.
Those were the points related to run-throughs specifically. On the
broader issue of technological change, I can summarize my points in the
following way:
1) Technological change should not be introduced at the universal will
or whim of management; it should be the product of discussion and
negotiation, with adequate advance notice, adequate lead time for the
consideration of all the related problems.
2) Technological change, when instituted, would confer benefits on
management—that was the reason it was being introduced. My feeling was,
and I said it in the report, that technological change should turn out to be
beneficial to the employees, in this sense: that we couldn’t have all the
benefits falling on the side of management and the disadvantages falling
on the workforce. Therefore some of the profits resulting from
technological change should be diverted from management to ease the
blow, to cushion the shock and help the workman.
One of the things we recommended was that any employee who was
required to change his place of residence as a result of a run-through
should be compensated for financial loss suffered in the sale of his home
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for less than its fair value. But we also looked at the company’s obligations
to the communities involved, indicating that the duties of good corporate
citizenship, which the CNR itself acknowledged, required particular
attention to matters such as timing and phasing of change, adequate
advance notice, and technical assistance to aid the community in adjusting
to the impact of the change.33 We added:
With regard to run-throughs two contradictory policies of the company appeared
to be warring for supremacy. One was a policy of giving advance notice to
communities; the other was a policy of silence, lest early communication stir up
unrest and agitation. The Commission expresses its approval of the first policy,
its disapproval of the second.34

We also noted both the union and government obligations to the
communities. “Good union citizenship is no less requisite than the
corresponding duty placed upon corporations.”35 We recommended that
the union review its system of seniority, which contained rigidities that
were impeding the process of adaptation. As for the government, after a
notice from the company of a proposed run-through has been given, it
should take steps to implement a hearing to consider the reasonableness
of the company’s plan. A government board or authority would consider
the probable impact on the community of the proposed run-through,
with a view to determining not if the run-through should be introduced at all but
rather how and when it should be introduced.
If public policy requires delay in the institution of a run-through, public
policy should pay for that delay. In practical terms this means that the company
should be reimbursed from Federal public funds for such pecuniary loss as it is
compelled to sustain because of compliance with the Board’s (or Authority’s)
order imposing delay .... After a run-through has been instituted there would still
be a responsibility on the nation towards an affected community to reduce the
disruptive effects which the run-through has caused .... Regrettably the
perpetuation of a community in its existing state cannot be guaranteed. Hence,
in suggesting safeguards for communities, the Commission’s purpose has been
not to prevent run-throughs but only to delay them for a reasonable period to
allow for adjustment to their effects.36

I am simplifying the points a bit, but the report dealt with the
problem in human terms I hope. My summary concluded:
33
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One last word. The findings and conclusions of the Commission have sometimes
favoured one side, sometimes the other. Neither the company nor the
Brotherhoods have escaped criticism. Even the law has been criticized and found
to need correction. What happens now? Much will depend on the company and
the Brotherhoods .... Each must be prepared to yield something in the interests
of future industrial peace. The company must adjust to the idea, unpalatable
perhaps but necessary, that run-throughs should be negotiated. The
Brotherhoods must give up any notion that run-throughs are improper and
should approach the negotiation of them with reason and responsibility. In that
spirit of cooperation and mutual trust the cause of the company, the men, and
the nation can be properly served and advanced. 37

*****
After the report was released it fared somewhat better, I believe, than
most such endeavours. Editorial opinion was largely favourable. Of the
editorials that came to my attention—about thirty or forty—I would say that
80 per cent were favourable. They thought the approach was progressive,
forward-looking. The Financial Post dissented. The Winnipeg Free Press
expressed a respectful dissent, in courteous language not unmixed with
praise. I wrote to a friend, “If I do not encounter anything worse than
that, I will be very happy.” In general the critics—most of them from
business and industry—agreed with the railway company that unions
should not have a role in technological change, that management should
manage and workers should work.
The unions were appreciative. One of the union men mentioned to
someone—and the word got back to me—that they were referring to the
Freedman Report as “the book of Samuel.”
The unions, indeed, were ecstatic in their response to the report,
hailing the report as a landmark decision. W.P. Kelly, vice-president of
the Brotherhood of Railroad Trainmen, wrote to Sam: “One could
find many adjectives to describe your report. My choice would be
analytical, honest and courageous.” Maurice W. Wright, an Ottawa
lawyer who acted as counsel for the three running trades brotherhoods,
wrote saying he was “delighted” with the report and was predicting that
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it “might become the most significant Report in the field of labour law
in the last twenty-five years.”38
Letter to Maurice W. Wright
December 20th, 1965
Dear Maurice,
Your letter of December 14th was a joy to read. Thank you for your
kindness and for your very generous assessment of the Report.
Doubtless you have read the official statement of the C.N.R.,
published on Saturday, announcing that they are prepared to enter into
discussion with the Brotherhoods aimed at voluntary agreement on runthroughs by negotiation. This was great news indeed. I think the Company
is doing the proper thing in accepting the Report, but nonetheless it was a
courageous thing for them to do so, and I take my hat off to [President]
Norm MacMillan and the others for this.
With kindest personal regards, I am,
Sincerely,
Samuel Freedman
Soon after the report was issued, H. Altman, Barrister & Solicitor,
Vancouver, commented: “Only a man like Freedman who is so highly
thought of and well accepted by the judiciary and by practically
everyone in Canada, could write a report like that and get away with it
.... If it had been written by some lesser known person there might have
been a lot of repercussions and a lot of criticism about it.”39 Labour
Minister MacEachen told Sam his report was “a model of clarity and
wisdom.” He described it as recommending “important innovations”
and that it would “receive careful consideration.”40 The report was
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soon being touted as “the most controversial and far-reaching labor
document of the past decade.”41
But sharp criticism came from other quarters. In a brief presented
to the new Labour Minister, John Nicholson, in April 1966, for
instance, the Calgary Chamber of Commerce reflected the view of the
business community in charging that industrial chaos would result
from the Commission’s proposal that management be forced by law to
negotiate with labour on the application of technology affecting
working conditions. “We submit that it is completely impractical,
verging in fact upon absurdity, to depend upon negotiations to effect
improvements in technology and efficiency.”42 A similar attack came
from the Vancouver Board of Trade. A vice-president of Westinghouse,
speaking at a conference on law and industrial relations in May 1966,
said Freedman’s report “would force manufacturers to defer
innovations” and would “block Canada’s economic progress.”43
Other more positive responses saw the report as eminently
“sensible.” In his history of the CNR, historian Donald MacKay noted,
“The Freedman investigation gave the unions a voice that helped both
management and labour through the difficult technical changes in the
years ahead. Without it, similar wildcat strikes would have been likely.”
It seems that the town of Nakina also benefited. According to
MacKay, “The Freedman Report brought Nakina two decades of
stability before it was closed down as a divisional point, by which time
it had built up its forest industry.”44
By November 1965 Sam was back on the job at the Court of Appeal
attending to his heavy duties there—as he put it, “with my desk piled
high and the Court calendar with its challenges looming ahead. But
this too will pass.”45 He was soon turning down requests to speak. In
response to one such request he wrote, on Nov. 18, 1965:
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You probably know that for nearly eleven months while I have been engaged on the
C.N.R. run-through problem I have not been performing my regular judicial duties.
Now that I am back I can’t impose further on the goodwill of my judicial colleagues by
hiking off again for one extra-judicial venture or another.

*****
As soon as the Report was published and I was back on the Bench, I at
once had to make a decision on what course I should follow with respect
to public appearances relating to its subject-matter. I decided—rightly or
wrongly, though I think rightly—that I should not put myself in the
position of coming before the public either to explain or to defend what
the report contained. In line with that policy I declined invitation after
invitation to appear publicly, both on television and in other forums.
In adopting this policy of not speaking out or commenting further
on his report, Sam was keeping to understood guidelines of judicial
behaviour. Although the Judges Act states that “a Judge may not,
directly or indirectly, engage in any occupation or business other than
his judicial duties,”46 judges were often asked to serve as
commissioners, arbitrators, referees, adjudicators, mediators, or
conciliators by the federal or provincial governments. Bora Laskin, as
Chief Justice of the Supreme Court, would sum up a decade and a half
later: “These short-term assignments are not intended to establish a
career for the Judge in the work he or she carried out. The Judge is
expected to make his or her report to the particular government and to
regard the assignment as completed without any supplementary
comment. Any comment or action is for the government; the Judge
himself or herself is functus, done with the matter.”47
Sam continued nevertheless to watch out for feedback on the
inquiry. “One of these days,” he wrote to a correspondent in June
1966, “my report will be the subject of debate in Parliament.”48
46
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Though things moved slowly, the report did not simply lie on a shelf
gathering dust. The Hon. Ivan C. Rand, former Judge of the Supreme
Court of Canada, was making a comprehensive study of labourmanagement matters for Ontario, and included in that study was the
subject of automation or technological change. In clear terms he referred
to the run-through report, endorsed its recommendations, and applied
them to the issues in his report.49 Legislation was not enacted
immediately—these things take time—but amendments to the Labour Code
of Canada, which went into effect with Bill C-183 in 1973, would
encourage the parties in a labour settlement to incorporate procedures and
provisions dealing with technological change and ameliorating any adverse
effects. There is not the slightest doubt that the changes reflected if not
the detail, at least the spirit and the philosophy of my report. Indeed,
when the Labour Code was introduced in the House of Commons, the
then Minister of Labour, Bryce Mackasey, whom I didn’t know, sent me a
copy of the proposed code, directing my particular attention to the
sections dealing with technological change. In short, the report remained
as a tool for input in an active issue that had become current in labourmanagement relations, and ultimately legislation did follow in the federal
field as well as in some provinces, including Manitoba, Saskatchewan, and
British Columbia.
Dean H.D. Woods of McGill University headed a Task Force on
Labour Relations, which reported in 1969. As Desmond Morton put it,
“Accepting more of Mr. Justice Freedman than of Dean Woods, the
Labour Code [passed in 1973] required ninety days notice of ‘any
technological change likely to affect the conditions or security of
employment of a significant number of employees’ and allowed
negotiation and the possibility of a legal strike.”50 Stuart Jamieson,
writing in 1973, referred to the requirement for ninety days’ notice as
49
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“the most controversial proposal” in the legislation.51 Other
commentators argue that the government’s legislation was ineffectual
in solving the problems associated with technological change.52 Labour
historian Craig Heron points out that the Labour Code “broadened
the coverage of the legislation and added some protection from the
impact of technological change,” but that protection was “hardly ever
used in subsequent years.”53 Another commentator allowed that “the
technological change rule” as recommended by the Freedman Report
“has been imitated in a few of the provinces, but it is by no means
widely accepted by employers or governments.”54 Labour leader Joe
Davidson would write, “Freedman’s formulation of the problem of
technological change in terms of ‘significant changes,’ adversely
affecting ‘significant numbers of workers,’ raised more questions than
it answered.”55
Still, decades later the report that dared to back the rights, and
valued the lives and communities, of workers would continue to be
seen as a milestone in labour relations.
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Fig. 7
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9
The Politics of the 1960s: South Africa,
Civil Rights, and the Rule of Law

One day in court, in a case against O’Sullivan, one lawyer referred to his
opponent’s case as a “semantic quibble.” Looking down from the bench, Judge
Freedman said to the first lawyer, “I am disappointed to find that you are antisemantic.”
[Note in Freedman file, undated, University of Manitoba Faculty of Law
Archives]

I

n Spring 1964, while attending a meeting of the Board of Governors
of the Hebrew University of Jerusalem,1 I received an interesting
speaking invitation at a breakfast arranged by four distinguished
members of the Jewish community of South Africa. They had heard me
speak at the Jerusalem meetings, and now they asked me to be the speaker
for that year’s South African United Israel Appeal. The stay in their
country would last for about four weeks, and the time suggested was
August. I accepted the invitation with enthusiasm.
In preparing for the South Africa trip, Sam left a terse note for his
appeals court secretary regarding his impending absence: “Open all
mail. Mr. Justice Freedman’s life is an open book!”2

1

2
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We left Winnipeg on July 25 and returned on August 30, with a short
stopover in Nairobi, Kenya, on the outgoing trip and a similar one in
London, England, on our return. In South Africa I made eighteen
speeches in all—with about twelve of them full-length efforts and the others
about ten minutes in duration. But perhaps the most interesting feature of
the trip was our own exposure to a society markedly different from our
own. We came face to face with a crucial problem of our times—
”apartheid”. In actuality this officially sanctioned “separate development”
meant white supremacy and black subservience. Everywhere we went we
saw the signs “Whites Only” or “Europeans Only”. Apartheid is so savage
a doctrine that it could only be sustained by policies of savagery, including
banning orders and job reservations.
We saw the evidence of apartheid and we also talked to some of its
opponents on the white side, including novelist Alan Paton and Member
of Parliament Helen Suzman. We found that our Jewish hosts had an
ambivalent attitude towards apartheid. They were the beneficiaries of the
system: they lived very comfortable lives, had an abundance of servants, all
cheaply paid, and they earned large incomes. In conversations our new
friends would try to defend the policy of apartheid—relations with blacks
were just as bad in the United States, they would say—but it was evident
that their hearts weren’t in it. The knowledge that their prosperity was
achieved on the backs of black South Africans was something in which
they could take no pride.
We were glad to have had the South African experience. The land is
one of sheer physical beauty. The people are friendly, and intelligent.
What marred the picture and imparted to it a fatal flaw was apartheid. The
words of J. Wendell Johnson have application here: “A nation organized
for only one race is living on borrowed time.”3
The accession to the prime ministership of B.J. Vorster in 1966,
following the deplorable death by violence of Hendrik Verwoerd shortly
after his re-election that year, focused worldwide attention once again
upon the South African problem. Verwoerd had developed the policy of
3

Freedman had spoken out publicly on South African racism at least as early as 1950.
“Racial policies of South Africa are a denial of the principles of tolerance and
understanding upon which the British Commonwealth is based,” he told the
Manitoba Optometric Society, as reported in “South African Race Policies Held a
Danger”, The Winnipeg Free Press (1 February 1950).
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apartheid, banned the African National Congress, and withdrawn South
Africa from the Commonwealth, declaring it a republic in 1961. Some
commentators saw in the change of leadership a potential source of hope
and of promise. I confess that based on my trip I did not share that
optimism. Indeed, the one bright light piercing the general gloom
attendant on the return of the Verwoerd regime to power that year was the
re-election to Parliament of Helen Suzman. Brownie and I had been
fortunate enough to have lunch at her home in August 1964, and at the
time she was pessimistic about her chances for re-election. That mood was
reflected later in a splendid profile of her in The New York Times. We were
doubly glad, then, that people in her constituency had the good sense to
return her to Parliament.
By the mid- to late-1960s politics in North America and abroad had
reached a boiling point. Running parallel to Sam’s continuing work as
a judge were other events and preoccupations: his trip to South Africa;
intensifying U.S. civil rights conflicts, the heightening Vietnam War;
his responsibilities as chancellor of the University of Manitoba (which
placed him in the middle of the student activism of the time); and his
involvement in the labour struggles of the decade, especially through
the railway run-through commission. All of these, combined with his
own fifty-plus years of experience as a Jew in an Anglo-dominated
society, played a major role in the formation of his concerns during the
period, which were in turn reflected in key speeches of the time.
A FREE SOCIETY AND ITS INSTRUMENTS
[The North Lecture, delivered at Franklin and Marshall College,
Lancaster, Penn., October 27, 1966]
The twentieth century has brought to a focus a clash between two
fundamental ideologies. One worships the sovereignty of the individual, the
other the sovereignty of the state. One grants all the freedoms—freedom of
speech, freedom of the press, freedom of assembly, freedom of conscience—
the other governs by oppression and terrorism. One has an ethical outlook on
life and believes in the dignity of human personality; the other has the pagan
outlook on life and believes that man simply eats, and sleeps, and lives, and
dies, and goes down into the ditch like the beasts of the field.
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May I suggest another kind of contrast. There are various forms of a free
society, exhibiting freedom in varying degrees. I would like to contrast the free
society as we know it on this continent, with a society which is, to a
considerable extent, unfree; one which is, to a marked degree, akin to a police
state. That state is South Africa.
In our month in South Africa my wife and I had many discussions on the
South African question, both with supporters of the Nationalist government
and with its opponents. After the trip I found myself reconsidering the
instruments of a free society as we know them in North America and
contrasting that picture with a somewhat gloomier picture as it exists far away
in South Africa.
I know it has become fashionable to adopt a note of disparagement when
talking about the institutions of representative government and the lawmakers
who serve us; but I believe that beneath all the criticism is a recognition that
the institutions themselves represent something of enduring and imperishable
value.
I sometimes think that we tend to value too lightly that which we enjoy
continuously. Somehow the tang and the savour wear off. Yet the whole
apparatus of democratic government—the right of franchise (not restricted on
the basis of race or of colour); the secret ballot; the accountability of members
of Congress and of Parliament to the people through recurring elections; the
system of checks and balances resulting in a division of power; the carrying on
of public business under the pitiless glare of publicity, and always in the
knowledge that there may be criticism from the opposition, from the press,
from the public—are not all these instruments of a free society, and do they
not help to secure human rights?
I know that our parliamentary institutions, our congresses, are human
and fallible instruments. Yet I suggest they have been the source of beneficent
legislation safeguarding human rights. If our concern is human rights, we can
point to fair employment practices acts, fair housing accommodation acts, a
civil rights bill, among others, all of which attest to the concern of our
legislators with the matter of human dignity, and to their recognition of the
need for taking effective steps in its protection. I concede that our legislatures
and our congresses have sometimes faltered and failed. But, by the same
token, they have taken some great steps forward. I often think that the way of
man’s progress is not in the form of a straight line, but rather in the form of a
spiral. Occasionally he may slip back—occasionally he has slipped back—but I
suggest that in this area of human rights the broad total picture is one of steps
taken which have never been fully retraced, that the movement is forward and
that it is bringing man nearer and nearer to the light. We may not be able to
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legislate for the human heart, but we can legislate against human bigotry; and
the U.S. Congress and our Parliament have done just that.
The other instruments of a free society—the rule of law, the free
communication of ideas, the academically free college or university—are
equally important. America, for instance, was born of the urge of freedom.
Freedom has been a part of its heritage since the days of Jefferson. I suppose
the story of Jefferson’s last days is part of the folklore of the American people.
Jefferson had prayed that he be spared to live to the fiftieth anniversary of the
Declaration of Independence. He lived exactly to the fiftieth anniversary of
that day. In a letter to a friend, written shortly before his death, he wrote:
“Here we stand as a bulwark against the return of tyranny and of bigotry. As
for me I prefer the dream of the future to the history of the past.”
And I think of my own country, no less free than the United States. I
recall a story told in connection with the life of a former prime minister, Sir
Wilfrid Laurier, on the occasion of the Diamond Jubilee of Queen Victoria in
1897. One day while Sir Wilfrid was attending this Jubilee, he became
engaged in conversation with one of the English statesmen of that time. This
was a period when Canada was just beginning to embark upon the
immigration policies which were to bring to our shores many people from
Europe and other lands. This English statesman said to Sir Wilfrid, “You
already have in your country Englishmen and Frenchmen. Now you are
embarking on a policy which will bring to your country Russians, Germans,
Italians, and Belgians, and so many others. With all these people, what will
the nationality of Canada be?” Sir Wilfrid replied, “The nationality of Canada
will be freedom.”
I am aware that the ideal of the free society has not been realized in all its
completeness in either the United States or Canada. But the objective has
constantly been before us as a glorious ideal, and towards its attainment we
have been working. If we are to succeed in our purpose, what will be required,
above all else, is a spirit of tolerance and of understanding, a determination to
reject the dislike of the unlike, and above all a recognition of the great words
of John Morley: “Tolerance means a reverence for all the possibilities of truth.
It means an acknowledgement that she dwells in diverse mansions, and wears
a vesture of many colours, and speaks in strange tongues.”
That is the ideal, noble and glorious but difficult to achieve. To bring the
day of its achievement nearer and nearer is a cause for which all of us should
strive with steadfastness and with fidelity.
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SOME REFLECTIONS AS THE YEAR 1968 ENDS
[Speech typescript, place and date unknown]
The task of improving human relations cannot be in the nature of a crash
program. It operates slowly, it moves ahead silently, it advances imperceptibly.
Essentially it is nourished by a climate of goodwill, and anything that
contributes to the creation of such a climate—however small or even local an
endeavour—is deserving of our esteem and our applause. In the words of Dr.
Michael Novak, “It takes a lot of men in a lot of places to change the quality
of life on this planet so much as by a featherweight.”
We meet hard upon the close of the year 1968. It has been a year
crowded with events, not all of them happy, but surely a year of action, of
excitement, of significance. It was the year of heart transplants and the
Olympic games, of continuing war in Vietnam and peace talks in Paris, of
student power and the colour problem, of law and order and Chicago’s Mayor
Daley, of the Pope’s encyclical and Russian aggression in Czechoslovakia, of
the presidential election and the shadow of George Wallace, of the
assassination of Martin Luther King Jr. and Robert Kennedy and the miracle
of Apollo 8.
From the vantage point of a tumultuous year just ended and a new year
that has just begun to unfold, I should like to offer some observations on two
matters, not entirely unrelated, which in the context of our time speak to us
with special urgency. The first of these is youth, the New Left, and student
power. The second is the problem of colour in human relations.

Youth, the New Left, and Student Power
Turning my attention to the first question I take as a starting point a
perceptive observation of Diana Trilling. She reminded us that just as the
industrial revolution of the last century brought into being a conscious
working class with “grievances” and “demands” and “interests”, so the cultural
revolution of today has brought into being a new class, youth, with its special
demands and interests. The expression of those demands has brought us face
to face with a new phrase, student power. Let me say at once that I do not
recoil in horror at the sound of that phrase. As one who is not entirely
without credentials to speak in this area, perhaps I may indicate where I stand.
I place myself on the side of the students. That does not mean I endorse
all their objectives or all their methods. But I am convinced that on balance
society stands to gain from the assertion of student power. There is a strong
case for student participation in university government, and the sooner that
fact is recognized the better. A stubborn and hard-nosed refusal on the part of
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those in the seats of power to acknowledge the legitimacy of a student role in
government will only exacerbate the situation and make its solution more
difficult. Let us not forget that we are dealing with young adults who are one
of the constituent elements of the university community; that as such they
may be expected to have a proper concern for the manner in which the
institution is governed; and that their claim for a place in its governance is
accordingly understandable. In my view it is not only understandable but
justifiable as well.
I put this justification on the grounds of equity and utility. In some
aspects of university affairs the case for a student voice can hardly be disputed.
I have in mind problems relating to student residences, to dining facilities, to
parking, to discipline, and the like. Some would stop there, contending that
students lack the maturity, experience, and objectivity to deal with broader
questions of academic policy. I do not share these views. Some students are
equipped, others are not, to make a contribution in this field. The task would
be to select the right ones. Admittedly students may not have all the answers,
perhaps even none. It is sometimes enough to ask the right questions. To
expose a problem is itself a contribution.
For myself, if I may deal with the matter momentarily in local terms, at
the University of Manitoba I would accord students a place not only on the
Senate, but also on the Board of Governors. Nor would I object to open
meetings with respect to all non-confidential matters.
On this whole question of student power there has been fault on both
sides—on the part of boards and administrations on the one hand, on the part
of students on the other. Let me take a quick glance at both.
Some months ago the disturbances at Columbia University in New York
City riveted our attention. Student excesses and illegalities in the form of
seizure of campus buildings and the holding of university officials as hostages
deeply disturbed and shocked us all. Here was misconduct that was obvious.
Less obvious but not less real was the fault of the administration. An
independent Commission headed by Archibald Cox, former solicitor-general
of the United States, subsequently found that a large share of the blame for
the crisis at Columbia must be laid at the door of the administration.
Insensitive and arbitrary, university officials seemed to be completely out of
touch with the mood and the feelings of the campus over which it was their
destiny to preside. They forgot that their stewardship was a trust and that the
university did not belong to them. One may recall in this connection what
was once said of even the great Dean Roscoe Pound, that he ran the Harvard
Law School as if he had just bought 51 per cent of the stock.
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Coming closer to home, we have seen in our neighbouring province of
Saskatchewan a recent manifestation of a “no-nonsense, let’s get tough, we’ll
show them” policy towards students. The decision to cease to collect student
organization fees as a punishment for student excesses and improprieties in
their campus newspaper has been described as a fiscal sledgehammer to
impose censorship, and that indeed is what it appears to be. Will a hard-line
attitude of that character solve anything? I question it. By this action the
board is telling the students, “Collect your own fees. We’ll have nothing
further to do with you in that regard.” This is not communication but
deliberate alienation. Administration needs to be reminded that it is
sometimes the part of wisdom not to use all the strength that one possesses.
The student record is similarly marked by blemishes. There is a minority
among them who militantly and proudly proclaim themselves as adherents of
the New Left. What is the New Left? It is not easy to identify or define it with
precision. The literature on the subject tells us that the adherents of the New
Left believe in existential politics, the politics of feeling and action rather than
of clearly defined goals. They say that one should feel and act first, and that
the experience of feeling and action will of itself produce the goals. Here, as
Arthur M. Schlesinger Jr. has pointed out, is an interesting development in
human conduct. It was the ideal of libertarian democracy to seek means
proper to and consistent with noble ends. But the Stalinists parted company
with this doctrine and asserted that any means, no matter how harsh or
violent, could be adopted; for in their eyes the end justified the means. Now
the New Left propounds a still different doctrine, namely that the means
create the ends.
Here surely is something at once fallible and dangerous. What goals of
value can we expect from tactics of disruption and acts of violence? To say that
they will generate their own goals is to ignore the very real risk that they will
rather produce countermeasures, and that from the resultant clash the liberal
goal of a university as a custodian of the life of reason will tend to disappear
from view.
Cordial as I am to the student cause I should yet like to offer to them a
few words of benevolent advice.
First of all, let them not cherish the delusion that idealism was invented
by youth and is the prerogative of youth alone. Progressive ideas have all
through the ages owed much to men of maturity. In our own day we need
think only of Pope John XXIII, of Bertrand Russell, of U.S. Chief Justice Earl
Warren, seekers all for the betterment of human beings. Let the students
think of these things, with humility and without arrogance.
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Secondly, let them not overreach themselves. Student influence is one
thing; student control is quite another. There is a sound case for the former.
But there is nothing to be said for student control, which is as wrong in
principle as it is unrealizable in practice. Student power may be acceptable,
student tyranny never.
Finally, let them not think that they are faced with a choice between two
extremes: reaction on the one hand, revolution on the other. There is a third
way. The liberal way of reason, of moderation, of persuasion is admittedly
neither as spectacular, nor as dramatic, nor as speedy perhaps, as the way of
violence. But it leaves less scars. And, above all, it is moral in spirit, lawful in
nature, and likely to prove more enduring in character.

The Problem of Colour in Human Relations
I turn now to the problem of colour in human relations. One of the grave
challenges of our times stems from the confrontation of colour between
whites and non-whites. It is not a new problem, but events of our time have
invested it with a special character and a new urgency. What is the setting in
which the colour problem must be considered? Three factors, among others,
are relevant and significant in this connection.
The first is the emergence on the world scene of the Afro-Asian nations,
newly arrived at statehood and independence. With their new status went
expectations of equality in treatment of blacks and whites. A second factor
was the widespread acceptance in principle of the values contained in the
Universal Declaration of Human Rights enacted by the United Nations. And
a third factor is the pathetic recognition that everywhere we are moving too
slowly in translating those values and principles into practice.
How shall we deal with the colour question? Many are the answers that
might be offered. Let us see the answers that some have given.
There is, first of all, the South African solution. It consists of the policy of
apartheid, euphemistically described as “separate development”—the whites
here, the blacks there. In actuality it means white supremacy and black
subordination, and that indeed is its purpose. It operates territorially. Blacks
and whites live in separate areas. It operates economically, with the job
reservation laws that reserve certain jobs for white people only. Apartheid
operates politically. The right of franchise is the badge of a free people, but in
South Africa there is an exclusively white parliament and almost total
disfranchisement of the non-white population.
A harsh law can only be enforced by harsh measures. The methods of
enforcement of apartheid are shocking to anyone who believes in a free
society. Banning orders in the nature of house arrests, orders for detention
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without trial, and similar repressive measures are pathetically common. I
suggest to you that apartheid is no solution and that it cannot permanently
endure. In a nation of eighteen million people, fourteen million of them
cannot be kept permanently in a state of subjection. A nation organized for
only one race is living on borrowed time.
There is the Enoch Powell solution. Last April the world was startled by
the pronouncement of this Conservative Member of the British Parliament
that coloured immigration to the United Kingdom should be stopped
immediately and many coloured people already there should be sent home.
Here too was apartheid, in a different sense perhaps, but still a manifestation
of racism pure, undiluted, undisguised.
Who is the man who advocated so reactionary a policy? A recent profile
on Enoch Powell by Frank Melville gives us some insight into his outlook and
his character. No uncouth thug is Enoch Powell, but a cultivated and
accomplished Greek scholar. He suffered a frustration early in his professional
career when, after graduation, he failed to secure a teaching post in Britain’s
classical establishment and had to settle for a teaching appointment in
Sydney, Australia. A poem that he wrote in the 1930s conveys something to
us about him, though I am sure it would convey much more to a psychiatrist:
I hate the ugly, hate the old,
I hate the lame and weak,
But most of all I hate the dead,
Who lie so still in their earthen bed,
And never dare to rise.
At the time when Powell put forward his racist policy he spoke with the
authority not only of a Member of Parliament but also of a member of the
Conservative shadow cabinet. This was happening not in Mississippi or
Alabama, but in England, the cradle of modern freedom.
That this could occur in England was sad enough. But sadder still was the
breadth of popular support which his utterance evoked. The opinion polls
came down heavily on Enoch Powell’s side. So too did the letters to the press.
But there were countervailing forces of sanity and reason as well. Edward
Heath, the Conservative Party leader, fired Powell from the shadow cabinet.
Prime Minister Harold Wilson declared that Powell was “dragging politics
into the gutter.” The London Times said that Powell’s was “an evil speech.”
Another editorial called it “the most disgraceful public utterance since the
days of Sir Oswald Mosley,” the man who had founded and led the British
Union of Fascists in the 1930s.
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Neither South Africa’s nor Enoch Powell’s way offers an acceptable
solution. The only answer which a free society can accept to the colour
problem is one which recognizes the dignity of human personality and which
weighs all men in the same scale regardless of the pigmentation of their skin.
Though the realization of the answer still eludes us, there are some signs of
hope as well. On this continent civil rights legislation has sought to curb
discrimination in housing, in public accommodation, in employment. The
Supreme Court of the United States in a landmark decision has declared that
segregation in education does violence to the American constitution. In truth
what we have and what we see in this continent is not evil alone or good
alone, but evil here and good there, injustice manifest in one area, justice in
another, discrimination at this point, equality at another. For those who
believe in freedom there is a challenge to be alert and responsive to all
manifestations of injustice. But, as one writer has said, “Many men are
capable of seeing and not seeing, of seeing and forgetting, of seeing and not
caring, of seeing and doing nothing at all, of simply refusing to see, or of
seeing something else.”
We should try to avoid the tyranny of the majority outlook. Let me
illustrate what I mean. Not long ago I heard a distinguished American Negro
refer to a textbook in wide use in the United States for children in primary
grades. In this textbook there was a picture of three men. One man was
dressed in overalls, the second in an ordinary business suit, the third in a
tuxedo. The simple question which the children had to answer was, “Which
man is going to work?” According to the text, there was only one correct
answer, namely the man in the business suit. But what of the child from the
Negro ghetto, who saw his father in a business suit only when dressed for
church on Sunday? Or the Negro child whose father was a waiter and who
customarily wore a tuxedo to work? Strangers to the culture of the majority,
these children were doomed to respond with the wrong answer. Surely the
obvious lesson here is that those who are responsible for educating all should
approach their task with greater sensitivity to the outlook and attitudes of the
minorities within their midst.
And what of Canada? What is the application of the things I have said to
our own country? On the issue of human rights how do we fare? Not as well as
we should—as the Indian, the Eskimo, and the disadvantaged of all races will
attest—but better, significantly better, than most nations.
Within our country two major groups and several minor groups are still
learning the lesson of living together as Canadians. The problem is frequently
made more difficult by counsels of extremism coming from two different
quarters: from those who speak the language of group exclusiveness or
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separatism on the one hand, and from those who would impose conformity to
a fixed pattern on the other. But we are in truth a nation of minorities, each
acknowledging only one allegiance, to Canada, yet all able to contribute
something of their special cultural heritage to the common treasury of
Canadian citizenship. And out of the interplay of group with group can come
reciprocal stimulations and enrichments making for a healthier and more
vibrant civilization.
For Canadianism to work and to be meaningful, what is required is a
high degree of tolerance and of understanding. I do not plead for an abstract
love of humanity. The lovers of humanity in the abstract can cause a great
deal of trouble. As G.K. Chesterton put it in his jingle:
O how I love Humanity
With love so pure and pringlish,
But how I hate the horrid French
Who never will be English!
...
The villas and the chapels where
I learned with little labour
The way to love my fellow-man
And hate my next door neighbour.
Not that [this] is the Canadian ideal, but rather the determination to
reject the dislike of the unlike, to be tolerant of everything except
intolerance....
On a plaque in the home of a great Canadian were inscribed these noble
words: “The 19th century made the world a neighbourhood. The 20th
century must make the world a brotherhood.” Two-thirds of the century has
come and gone, but this glorious ideal is still only a vision. Yet if we believe in
freedom and in justice we must never lose sight of that honourable goal, far
away though it is. Let us not yield to despair, to a mood in which we begin to
doubt our beliefs and believe our doubts. Let us rather strive with
steadfastness and fidelity to bring the goal nearer and nearer…

For Sam Freedman, civil rights were not an issue confined to the
decade of the 1960s, but represented a lifelong commitment. The cases
brought to the appeal court and which touched on the protection of
human rights are many. In one well-known case, Regina v Daniels (C.A.,
1966), Sam, in a dissenting judgment, upheld the rights of Indians to
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hunt wild birds, even though this right conflicted with existing
legislation. Another case from the late 1960s, Regina v Ballegeer (C.A.,
1968), involved the right of an accused man to consult his lawyer—a
right, as Freedman points out, enshrined in common law and backed
up by the Canadian Bill of Rights. Certain facts of this case, Sam says,
“are disturbing to anyone who prizes the rights of individual liberty in a
free society.” In his original trial the accused, Ballegeer, charged with
the relatively minor theft of two tires from his workplace in a weather
station, had pleaded guilty and been given a suspended sentence. The
case came to the Manitoba Court of Appeal when Ballegeer’s lawyer
appealed the conviction and sentence and requested a new trial.
JUDGMENT: Regina v Ballegeer4
FREEDMAN, J.A. (for the Court): ... Numerous decisions show that
there is a heavy onus on an accused who, after pleading guilty in court and
after having been sentenced, seeks leave to change his plea to one of not guilty
and to be given a new trial. In my opinion, the accused has satisfactorily met
this onus….
For the Crown it may be pointed out that the police obtained from the
accused a signed statement which, if admissible, is a clear confession of guilt.
The accused, on the other hand, in his affidavit filed upon this appeal sets
forth facts which, if correct, clearly show that he is not guilty of the alleged
offence. He further deposes to facts which indicate that the statement he gave
to the police was induced by the holding out to him of hope of reward if he
should sign it and by the threat of punishment if he should refuse to sign it.
He adds that this statement was signed by him without the benefit of legal
advice, indeed with legal advice (which he had sought to obtain) being actively
and deliberately denied him by the police. It is this latter circumstance which,
in my opinion, is the heart of the matter and is decisive of the disposition that
should be made of this appeal.
The facts surrounding this aspect of the case are disturbing to anyone
who prizes the rights of individual liberty in a free society. Among these is
assuredly the right, on being arrested or detained, to retain and instruct
counsel without delay. This is a right enshrined in English common law,
vindicated by many judicial decisions of high authority, and clearly and
unmistakably affirmed in the Canadian Bill of Rights.
4

(1968) 66 WWR 570, 1 DLR (3d) 74.
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There may be cases in which a debatable question arises as to whether the
accused’s right of communicating with his lawyer was unduly delayed or
hampered by the police. Such a question would have to be resolved upon its
particular facts, with due regard to matters of time, place, availability of means
of communication, and the like. This, however, is not such a case; in my view,
no debatable question arises.
The sorry episode which occurred here, in denial of the civil rights of the
accused, may now be described:
Shortly after 9:00 p.m. on Friday, June 21, two constables of the
R.C.M.P. came to the remote weather observation site of the department of
transport at the city of Winnipeg, where the accused was employed as a
meteorological technician. They informed the accused that he was being
charged with break, enter and theft. He asked to be allowed to make a
telephone call to his lawyer. It may be noted that there was a telephone in the
adjoining room. His request was refused. Here unquestionably was a patent
and deliberate denial to the accused of a legal right.
Another employee of the department of transport then came to relieve
the accused. While the constables were talking with this other employee the
accused went into the adjoining office and, without the knowledge of the
constables, placed a call to his lawyer, Mr. Rees Brock, at his home in
Winnipeg. Before he was able to receive any advice from Mr. Brock, one of
the constables came into the office and demanded that the accused give him
the telephone. Mr. Brock then asked the accused to let him speak to the
constable so that he could ascertain the nature of the charge and obtain
information concerning bail. The telephone was then handed to the
constable, who informed Mr. Brock about the charge. What took place
thereafter is best set forth in the following extract from the affidavit of Mr.
Brock:
“I discussed bail with Constable Taylor and then asked to again speak to
Ballegeer. Constable Taylor refused, saying he wanted to get a statement first
and get the tires back. I told Constable Taylor that I wanted to advise
Ballegeer not to make a statement until I could talk to him, but Taylor
refused. I asked Taylor to relay my advice to Ballegeer, but he said he would
not do so.”
In the Crown’s lengthy report on facts to this court no attempt whatever
was made to controvert the foregoing allegation.
Here is a spectacle of a police officer wilfully, and alas successfully,
frustrating the due process of law. What the constable did was wrong and
unjustifiable, and his conduct cannot receive the sanction of the court. Why
he acted thus, contrary to law and to the usual and accepted practice, may be

A Judge of Valour 185
gleaned from a telephone conversation which took place later that night. At
about 11:30 p.m. after the alleged confession had been obtained from the
accused, the latter, still in custody, again phoned Mr. Brock. Again I quote
from Mr. Brock’s affidavit:
“Constable Taylor came on the phone to explain his earlier refusal to
allow me to continue my discussion with Ballegeer and told me he had driven
130 miles to get a statement from Ballegeer.”
The constable had travelled a long distance in the hope of obtaining a
statement from the accused, and evidently he was not going to permit a
lawyer’s intervention to prevent that purpose from being realized. His
excessive zeal resulted in a denial of the rights of the accused.
In his affidavit the accused points out that when he appeared in court he
felt that his signed statement committed him to enter a plea of guilty. I may
add that he appeared at the hearing without counsel.
I would allow the appeal, set aside the conviction and sentence, permit
the accused to withdraw the plea of guilty that was entered, and direct a new
trial.

The “confession” made by Ballegeer in this case was not clear-cut.
There was apparently some colour of right to the tires. There was a
question of whether in fact a real theft in law had occurred. In the Court of
Appeal we did not get all the facts, because this case came to us on the
issue of the right to retain counsel without delay.
Given the setting of this case, I took the view that any statement made
to the police must not be admitted into evidence; that this was obtained
from the accused in breach of his fundamental rights to consult his lawyer.
When Ballegeer told the policeman he wanted to talk to his lawyer, the
constable said, “Not until I get a statement from you first.” That is a
shocking thing for a policeman to say. In fairness to the constable, I
shouldn’t say that he was deliberating trampling on human rights. Perhaps
the truth of the matter was that he didn’t know the common law, or
because of his long trip to get to the accused, he felt compelled to ignore
it. Although our disposition of the matter was to direct a new trial, in all
likelihood this was never proceeded with by the Crown.
The interesting thing is that over the following ten years or so at least,
the Ballegeer judgment was cited in various provinces in certain cases, not
on the same kind of issue, but involving the principle of the right of an
accused person to have access to counsel at the earliest opportunity. What
happened in the Ballegeer case was the deliberate frustration by an officer
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of the law of the attempt of the accused to communicate with his counsel,
something which was his right to do.
This sort of thing happens periodically. Eternal vigilance is the price of
liberty. The battle is never completely won. We have to defend liberty
whenever it is invaded from any quarter. We used to get cases of varying
kinds along these lines, one of the most common being when a confession
is obtained by third-degree methods, with the result that the accused says,
“I signed the confession but I would have signed anything to make them
stop beating me.” In all these instances we are faced with the problem of
adequacy of proof. There is a denial by the police of the resort to violence;
there is an explanation by the police officer about how the accused may
have sustained certain bruises on his body. And the issue has to be
decided by a judge as to credibility. He may decide that the accused
voluntarily confessed, or he may decide the opposite. If he says the
confession was voluntary, it is admitted into evidence. If he finds it to have
been induced, the product of duress, he excludes the confession. There
might then be an investigation into the conduct of the police.
The police have no right to require an accused to say anything. The
customary police caution begins with the words, “You are not obliged to
say anything.” I am not certain that the police officers, when they recite
the caution, necessarily say it with the appropriate degree of careful
articulation of each word. Some may speed through it.
There is seldom an interrogation of an accused person with a lawyer at
his elbow, because if the lawyer knows anything at all, he will say to the
accused, “Do not make any statement whatever.” There might be
occasions on which the lawyer wants the accused to talk, in circumstances
in which, 1) the client is manifestly innocent and, 2) he wants to put an
end to the whole matter then and there rather than go through a trial. In
such circumstances the lawyer may encourage the accused to talk, but that
is in circumstances in which there is no risk that he could possibly be
found guilty. I regard that as exceptional rather than the usual kind of
case.
*****
In the 1960s I managed to maintain the energy to handle the two
demanding positions—of an appeal court justice and university
chancellor—only by divesting myself of virtually any free time for doing
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other things that I might have wanted to do. Someone once said that our
lives are made up of the compulsory things and the voluntary. For me the
compulsory things—which were not at all distasteful—were matters growing
out of my obligations as chancellor: to attend a meeting of the Board of
Governors, a meeting of the Senate, a meeting of the Honorary Degrees
Committee, of which I was chair, a meeting of the student body. The way I
was able to do it was to give priority to the compulsory things, leaving little
for the voluntary—the evening at home with a good book, for instance. For
this I have no regrets. My nine years of chancellorship were rich,
rewarding years leaving me with treasured memories.
One of the great moments of my chancellorship came on the day
when my son Martin was graduating from the Faculty of Law as the gold
medallist—the top student in the class. When he was announced as the
gold medallist—and everyone knew he was my son, because a story had
appeared in the press a day or two earlier—it brought down the house. I
didn’t get the gold medal coming out of law school, and Martin did. He
has since given concrete evidence supporting the early promise of his
student days.
My guess is that he did feel pressure, as a result of my career, to do
well in law. But I don’t think the effect of it was to dwarf his talents, but it
was rather to try a little harder.
Meanwhile I continued on as university chancellor, in the end serving
three terms—nine years—during what was a turbulent era for universities,
the 1960s. A chancellor could be as busy and involved as he wanted to be.
Most chancellors interested themselves in the Board of Governors, but
never attended any Senate meetings. My inclination was to participate in
the Senate, which deals with academic matters, and from the beginning I
set an objective for myself, which was to reform the pattern of the
university government. I fought hard during my tenure to change the rule
that prevented faculty members from being eligible to serve on the Board
of Governors. Professors were regarded as employees only. In 1959 I was a
lone voice. By 1968, when I stepped down as chancellor, a new University
Act was in place and faculty members now sat with lay members on the
Board of Governors.
In 1959 the Board of Governors of the University of Manitoba
consisted of fourteen people made up almost entirely of lay members from
the outside community—nine of them nominated by the LieutenantGovernor in Council, three elected by the Alumni Association, and with
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the president and chancellor as ex-officio members. No faculty member
was entitled to be on the board; this was spelled out in the university
statutes. I took the view that this prohibition was shameful and that it
excluded from the topmost council of the university the people who had
the greatest familiarity with the nature of the enterprise. Who knows the
university better than the permanent members of the faculty? They were
kept out.
Matters had come to a head in 1963, when Dr. [Richard] Hiscocks,
chairman of the Department of Political Science, had resigned over this
very issue. In a public statement at the time I argued that the prohibition
was “a businessmen’s approach to the academic community”—a statement
that clearly shocked the current board.
In 1968, when I retired as chancellor, the new University Act was
coming into effect the very next day. It provided for five faculty members
and one student representative on the Board of Governors, which had
twenty-three members in all, and seven student representatives among the
Senate’s eighty members. The whole picture had changed.
I was only one among many factors pushing for change. Things
changed over the years, and ultimately the issue was decided by the flow of
events. Once, when I made a speech to the Canadian Association of
University Teachers in Charlottetown on university government, I gave
the standard arguments against faculty representation—I think they were
ten in number—and refuted each one of them. I was told later that Claude
Bissell, president of the University of Toronto, read the speech in the
CAUT Bulletin and sent it on to Henry Borden, chairman of his
university’s board, who said he wanted each board member to get a copy.
The significant thing, I believe, was that mine was the first voice from the
Board of Governor’s side welcoming faculty participation on the board.
The plan to alter the structure of university government encountered
much resistance—from presidents and boards, from editors of daily
newspapers, from various sections of the general public. Change is a
traumatic experience; one does not accept it instinctively. Most of the
arguments raised in opposition were spurious and stemmed from fears
that were without foundation.
In due course the opposition weakened to the extent of agreeing to
the setting up of a special Commission to study the problem. The
members of that Commission were Sir James Duff of England and
Professor Robert Berdahl of California. After more than a year of study
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and investigation they issued their report. It recommended change. The
Duff-Berdahl report produced a new climate of thinking on university
matters in Canada. At the University of Manitoba, former defenders of
the status quo began to yield, some acting from conviction, some making a
reluctant accommodation to the flow of events. A special committee was
set up to consider how to implement the Duff-Berdahl report.
My interest in faculty’s right of representation had been eventually
enlarged to include the students, whose contemporaries by the end of this
period were elsewhere in North America in open revolt. The late 1960s
was a time of great student unrest. During my last years as chancellor the
term “student power”, which was being bandied about by students all over
the world, suddenly made its presence felt on the University of Manitoba
campus, though not in the form of illegalities or violence. It was a
democratic process. I believe I may have played a restraining role. I was
open-minded and willing to listen. The special committee set up after the
Duff-Berdahl report worked on the issues over a period of about two years
and consisted of representatives not just from the Board of Governors but
also the staff association, the students, and the alumni. As a result, when
we made our final recommendations—and in certain areas we had to
compromise—to the government of Manitoba we could do so in the full
confidence that the proposals bore the approval of all the constituent
elements of the university. And in the end the students too got their
representation on the Board of Governors and in the Senate. I believed
firmly that students could help improve the quality of discussion at board
meetings and perhaps, through their participation in university
government, make the university a better institution.
Another prominent human rights issue of the late 1960s was the
dismal situation of Canada’s Native peoples. Downtown Winnipeg had
a sizeable population of Aboriginal people, some of whom inevitably
found themselves confronting the justice system. A memo sent to the
Chief Justice calls attention to the need to protect their rights before
the courts and provides a background glimpse of the daily tasks of the
Court of Appeal.
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MEMORANDUM
June 5, 1969
To: Chief Justice C. Rhodes Smith
On June 4, 1969, the Court consisted of Freedman, Guy, and Dickson.
We dealt with nine sentence appeals. Of these, three had counsel and six
appeared in person. Two in this latter group withdrew their appeals when
their cases were called. The other four prosecuted their appeals on their own.
Three of these four were Indians. It is primarily with reference to their appeals
that this memorandum is written.
As has happened in the past, an Indian appearing in Court without
counsel tends to be overawed, inarticulate, and almost inaudible. The three
Indians who appeared before us on June 4th were precisely in this category. It
was a task of the utmost difficulty to get from them any statement in support
of their appeal. The Court sought to be patient and helpful; and indeed what
we were able to extract from the accused was the product of our efforts, with a
minimum of assistance from the accused. None the less the proceedings were
unsatisfactory, and, worse still, manifestly appeared to be unsatisfactory. So
much so that Mr. Lawrence Greenberg, who appeared as counsel for the
accused on the last case on the list, commenced his remarks by suggesting, as
an officer of the Court, that something should be done to enable the appeals
of these people to be more satisfactorily presented. He recognized that legal
aid had been applied for but had been turned down in these cases. But he
pointed out that in the City Police Court a qualified representative of the
Indian group (whether a designate of the department or of one of the Indian
or Métis organizations, I do not know) was always present to assist the Court.
Sometimes he would function as an interpreter. Sometimes he would speak
for and on behalf of the accused.
We had a brief discussion on the subject in Court, with Crown counsel
(Mr. Goodman) participating. I indicated that the matter would be brought to
the attention of the Chief Justice in order that the full Court may consider
the problem and see what steps can be taken to alleviate the situation.
You may take it from here.
[signed] S.F. J.A.
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YOUTH—THE POLICE—AND COMMUNITY RELATIONS
[Address, April 24, 1970, Calgary, Alberta]
... I wish to refer to two or three cases which, even if not typical, are
worthy of note as relevant to the relationship between police and youth.
The first, a case decided by the Manitoba Court of Appeal, concerned a
young man named Heffer. He had come from Vancouver to Winnipeg,
arriving July 9th. He had $4.00 in his pocket. He went directly to the
Unemployment Insurance office, where he obtained a pink card and a piece
of paper containing the address of a casual employment firm in Winnipeg.
After spending the night in a church which offered such hospitality to young
people, Heffer walked downtown the next morning intending to register for
employment. He sat down with some other youths on the steps of the
Centennial Centre to rest and smoke a cigarette. A few minutes later the
whole group was taken into custody by a Winnipeg police detective. This
detective had earlier observed one of the youths, not Heffer, begging nearby.
Heffer was charged with vagrancy. My colleague, Mr. Justice Brian Dickson, in
a very significant and liberal judgment, spoke as follows:
The sociological phenomenon of peregrinating youth is of relatively recent
origin in Canada but not in Europe where it has long since been the custom of
many young people of little means to roam from place to place, aided in some
countries by the provision of youth hostels where bed and breakfast can be had
at little cost.
It cannot be the intent of (the law) to stigmatize as criminal every young
person who travels across the country without employment and with little money
in his pocket.

Heffer was accordingly acquitted. The detective in this case, while looking
for the young man who had been begging, had overzealously arrested not only
him but also his companions. Perhaps the detective was there relying on guilt
by association—a concept quite without validity. The Heffer case underlines
the fact that membership in the hippie group does not deprive a person of his
ordinary civil rights.
Let me deal for a moment with the question of holding prisoners
incommunicado and denying them the right of access to counsel. Some years
ago in Toronto, at the conclusion of a football game between the Toronto
Argonauts and the Montreal Alouettes, a demonstration occurred on the
field. In the resultant melee a stadium guard collapsed and died, as it was later
determined, from a heart attack. Two young men, Wright and Griffin, were
arrested and taken into custody by the police. A short time later Wright’s
lawyer came to the police station to see him. He was denied access to his
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client. The father of the other young man also came to the police station to
see his son. He, too, was denied access, the police taking the position that
until their investigation was finished no person could see either of the young
men. Holding these young men incommunicado was unjustifiable and wrong,
and it later became the subject of a judicial inquiry presided over by Mr.
Justice [Wilfrid Daniel] Roach of the Supreme Court of Ontario. Mr. Justice
Roach, dealing with the question of holding a prisoner incommunicado, said:
“We are told that such a practice exists behind the iron curtain. There is
certainly no room for it under our system of freedom under the law.”
Concerning the denial of access to counsel, Mr. Justice Roach said: “To
prevent an officer of the court from conferring with the prisoner ... violates a
right of the prisoner which is fundamental to our system for the
administration of justice.”
There is a suggestion in the Roach report that the police were acting on
the advice of Crown counsel. I doubt whether any Crown counsel would give
such advice today. Our own Court of Appeal dealt with this very matter not
long ago in the case of Regina v. Ballegeer, which, as our Court determined,
involved an unlawful infringement of the well-established right of an accused
to retain and instruct counsel without delay.
In this connection we hear from time to time that under some police
practices an accused is entitled to make one phone call and no more. I do not
know the source or authority for this so-called rule. It has no basis in law
whatever. An accused person is never to be barred from communicating with
counsel, and his rights in that regard are not forfeited simply because his first
phone call may have failed to produce results.
In the last analysis, if an infringement of the rights of an accused person
occurs, it is the courts which must stand forth as the guardian and protector
of individual freedom.
On this whole subject of youth, the police, the relationship between
them, and community relations in general, what is needed above all else is
proper attitudes. Confidence is better than suspicion, hope than despair. I
suppose that in that sense the matters I have been dealing with here are akin
to some of the larger problems which face our country, notably the problem
of group relations in our effort to establish a meaningful Canadianism that
includes not just the two major language groups but also the many minor
ethnic groups in this country.

Towards the end of the 1960s a murder case came before the
Manitoba Court of Appeal that also raised questions of an individual’s
rights before the courts. A jury had acquitted Ruth Thelma Piche of
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the non-capital murder of her common-law husband, Leslie Pascoe,
even though, as Sam said in his judgment, “There is no doubt that
Leslie Pascoe came to his death as a result of a rifle shot fired by the
accused.”5 The Crown appealed, making an argument about the
admissibility of a statement made by Piche. The argument turned on
whether that statement was inculpatory (that is, it would incriminate) or
exculpatory (it would clear or excuse a defendant from alleged fault or
guilt).
Until the Freedman ruling, a grey area had existed in the law
regarding statements of accused persons. The generally accepted
principle had been that an accused person did not have to volunteer
any information upon arrest, but that if a suspect did so volunteer, and
if that information led to implication in the crime, the police had to
prove at the trial that the accused had spoken voluntarily before the
statement would be admitted as evidence. Where things got more
complicated was in considering what should happen if the statement
did not implicate the accused. “What if,” as one newspaper account of
the judgment put it, “it only revealed a possible motive or destroyed a
possible alibi? Or, in other words, made it almost impossible for [the
accused] to win the case? Under the law, such a statement could be
admitted as evidence without any proof that it was a voluntary
statement.”
The majority of the Appeal Court judges decided in favour of the
Crown, saying that Piche’s statement should be admissible. Sam argued
the contrary, and his dissent was later adopted by seven of the nine
members of the Supreme Court of Canada, creating, as Cameron
Harvey puts it, “a significant precedent respecting the admission of
exculpatory statements by accused to the police.”6
The case again illustrates Sam’s penchant for going beyond the
particular facts of the moment and looking ahead to possible changes
in the law in the future. In essence he asked the Supreme Court to
clear up the matter once and for all.
5
6

Regina v Piche, [1970] 1 CCC 257, 69 WWR 336.
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Honourable Samuel Freedman, “Admissions and Confessions” in RE Salhany & RJ
Carter, eds, Studies in Canadian Criminal Evidence (Toronto: Butterworths, 1972) 95.

194 MANITOBA LAW JOURNAL|VOLUME 37 SPECIAL ISSUE

JUDGMENT: Regina v Piche7
FREEDMAN, J.A. (dissenting): ... The accused, who is 21 years of age,
was living with Leslie Pascoe in a common-law relationship at 90 Sadler Ave.
in St. Vital, Man. That relationship was periodically stormy and quarrelsome,
and it had a tragic termination. There is no doubt that Leslie Pascoe came to
his death as a result of a rifle shot fired by the accused. Indeed, at the opening
of the trial, her counsel formally placed on record before the judge and jury
the following admission:
... the accused Ruth Thelma Piche, admits that ... Leslie Harrison Pascoe died as
a result of injuries sustained when struck by a bullet discharged from a .30-.30
rifle, which rifle at the time of its said discharge was in the hands of the accused
Ruth Thelma Piche.

At her trial the accused testified concerning the events of the evening of
October 31 and the early morning of November 1. Pascoe and she were
quarrelling. She said he was drunk, abusive and repeatedly yelling at her.
Finally he lay down on the couch in the front room and fell asleep. The
accused then went into the bathroom. Depressed and dispirited she kept
staring at a number of Pascoe’s guns which were hanging there. She
determined to put an end to everything by shooting herself. For that purpose
she took one of the rifles and came out. She then decided to give Pascoe a
goodbye kiss but as she started to walk towards him the gun went off. The
bullet struck Pascoe and killed him. It is a fair inference from her version of
the events that at this time she was in a state of bewilderment and shock, and
that she did not know whether Pascoe was alive or dead. The cries from the
bedroom of her five-year-old child may have brought her back to reality. She
stated that she hung the rifle back in its place in the bathroom. She then
telephoned her mother, saying that she and the child would come over to
spend the night there—an action not without precedent in the violent and
unhappy relationship that characterized the union of this unfortunate couple.
Her defence was that his death was the result of accident, under the
circumstances above recited. After a trial that lasted four days the jury gave
effect to that defence and acquitted her.
The main ground of appeal on which the Crown relies is that the learned
trial judge erred in ruling that the written statement given by the accused to
the police on November 2, 1968, was of an inculpatory nature and that
7

(1969) 69 WWR 336, [1970] 1 CCC 257.
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therefore the Crown had to prove it was made voluntarily. When the Crown
came to tender the statement, argument concerning its admissibility took
place in the absence of the jury. Crown counsel submitted that the statement
was exculpatory in character and was therefore admissible without any need of
a voir dire or of proof that it was voluntary. Defence counsel contended that
the statement was at least partly inculpatory in character....
After a lengthy voir dire ... the learned trial judge ... ruled that the
statement was inadmissible....
The trial then continued, but without the statement in question being
placed before the jury. The significance of this turn of events must now be
pointed out. In the statement, while admitting the quarrels of the evening and
her presence at 90 Sadler Ave. at the material time, the accused made no
reference whatever to her shooting of the deceased. Rather the statement
indicated that when she left the home at about 1:50 a.m. Pascoe was asleep on
the couch. So the Crown contends that the exclusion of the statement
resulted in a miscarriage of justice, since it deprived the Crown of the
opportunity of submitting that the omission from the statement of any
reference to the shooting pointed to a consciousness of guilt on the part of
the accused. Further, the Crown says that the accused’s defence of accident as
submitted at the trial was an afterthought, since if the death had really
resulted from accident the accused would have had no reason not to say so in
her first statement to the police. Cross-examination on that point might have
impaired the credibility of the accused’s version of the event as related at the
trial. But the exclusion of the statement made this impossible. The Crown
accordingly asks that the verdict of acquittal be set aside, and that a new trial
be ordered on which the Crown may as of right introduce the statement in
question.
We should be clear on what the Crown’s submission involves. The
Crown asks for the introduction in evidence of a statement which the learned
trial judge has, with justification, found to have been induced by persons in
authority and which therefore could not qualify as voluntary. The finding of
the court against voluntariness makes no difference, says the Crown.
Voluntary or involuntary, the statement was admissible, because it was
exculpatory. So we are being invited to set aside the jury’s verdict of acquittal
in order that on a new trial this involuntary, induced statement should be
placed before the jury. Unless clearly obliged by law to do so a court, in my
view, should be slow to accede to such a course....
It [is] desirable for me to add some observations on issues that become
applicable if jurisdiction to hear this appeal exists.
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One such issue is whether Hunt, J. was correct in treating the accused’s
statement as being in part inculpatory. Concerning this I acknowledge at once
that part of the statement is clearly exculpatory. The accused’s assertion that
when she left the premises Pascoe was asleep on the couch is obviously
exculpatory and non-incriminating. I have no doubt that the learned trial
judge recognized this to be so. But it was on the basis of other portions of the
statement that he concluded it was partially inculpatory. These inculpatory
portions were specifically identified by the learned judge in his ruling which
has been quoted above. One consisted of her admission that she was in the
house at 90 Sadler Ave. at the material time when death could have occurred.
Except for a child of five, Pascoe and the accused were the only two people in
the house. Pascoe’s death, occurring when and where it did, could in the
circumstances incriminate the accused and no one else.
Another incriminating feature consisted of the accused’s lengthy
reference to Pascoe’s harsh treatment of her, and specifically to his conduct
on the evening in question, when he was mad at her, falsely accused her of
getting involved with other men, and generally ranted and gave her “hell.”
Hunt, J. viewed this aspect of the statement as relevant to the issue of motive;
and, so considered, it had inculpatory implications. I am unable to say he was
wrong in this.
One other portion of the statement may here be mentioned. The learned
trial judge did not refer to it in his ruling. In my opinion, he could have. It
consists of the following paragraph from the accused’s statement:
Les was careless about the rifles he had, pretend he was shooting at something
and sometimes left them loaded as he had shells in the house. They were kept in
a rack in the bathroom, two guns and a black pistol and the rack had a drawer in
the bottom where he had kept the ammunition. This was up high on the wall
and Lisa couldn’t reach but we could. I’ve had them down and I know how to
open them—I’ve seen the bullets in them, in fact I had them down only last week.
No one else has handled them to my knowledge except for a month ago when he
showed them to Russel Shaver, his nephew.

Death having occurred as a result of a rifle shot, the admissions contained
in the foregoing paragraph, taken in context with the statement as a whole,
assumed at the very least a potentially incriminating character.
Incriminating statements may be of varying kinds. An assertion, “I killed
him,” is beyond any doubt inculpatory. It constitutes a straightforward
confession of the crime itself. But matters falling far short of such a direct
confession may sometimes also be inculpatory. We would have to consider
and assess the facts in each case. If the accused’s statement embodies an
acknowledgement of some material fact or facts in the chain of evidence
which the Crown must forge to establish guilt, it could well qualify as
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inculpatory. In the present case the learned trial judge found the statement in
question to be of this character. I would not disturb the conclusion at which
he arrived.
I move to another issue. Assuming, contrary to the learned judge’s ruling,
that the statement was wholly exculpatory, is it then outside the rule? Does it
become admissible without any proof that it was voluntary? Yes, say most
Canadian judges. No, say a few dissenters. The jurisprudence on the subject is
referred to in the judgment of my brother [Alfred Maurice] Monnin. But,
somewhat surprisingly, till now there has been no express majority opinion on
the point by the Supreme Court of Canada. Hence the question may still be
regarded as open….
On this issue—unlike that which concerned the correctness or otherwise
of Hunt, J.’s assessment of the statement as partly incriminatory, and which
was essentially a question of fact—I entertain some diffidence in expressing an
opinion. For this is truly a question of law, a decision on which may well have
implications for the future. It might therefore seem presumptuous of me to
take a position here, when in the circumstances anything I might say would
necessarily be obiter. Accordingly I content myself with merely recording an
observation or two on the passages in [John Henry] Wigmore on Evidence, 3rd
ed., which are almost always cited by those who assert that statements or
admissions falling short of confessions are outside the scope of the rule....
(2) Exculpatory statements, denying guilt, cannot be confessions. This ought to
be plain enough, if legal terms are to have any meaning and if the spirit of the
general principle is to be obeyed.
(3) An acknowledgement of a subordinate fact, not directly involving guilt, or in
other words, not essential to the crime charged, is not a confession; because the
supposed ground of untrustworthiness of confessions is that a strong motive
impels the accused to expose and declare his guilt as the price of purchasing
immunity from present pain or subsequent punishment; and thus, by hypothesis,
there must be some quality of guilt in the fact acknowledged. Confessions are
thus only one species of admissions; and all other admissions than those which
directly touch the fact of guilt are without the scope of the peculiar rules affecting
the use of confessions.

Because of the reliance placed by many Canadian judges on the views of
this recognized American authority, it may be relevant to point out that in
recent years in the United States there has been some movement away from
the position Wigmore enunciated. In a comprehensive article in the Harvard
Law Review ... entitled “Developments in the Law: Confessions,” the editors
addressed themselves ... specifically to the subtopic “The Scope of the
Exclusionary Rules.” After reviewing the case law on the subject, including the
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most recent pronouncements by the Supreme Court of the United States,
they conclude as follows:
Thus, it seems that no distinctions among categories of defendants’ out-of-court
statements can constitutionally be made, and the test for admissibility must be
the same for confessions, admissions, and exculpatory statements.

When Piche went before the Supreme Court of Canada in 1970,
Chief Justice Emmett Hall, speaking for the majority, quoted
extensively from Sam’s judgment respecting the “main ground of
appeal.” He added, “The time is opportune for this Court to say that
the admission in evidence of all statements made by an accused to
persons in authority, whether inculpatory or exculpatory, is governed
by the same rule and thus to put an end to the controversy.”8 The court
thus established a right that had not previously existed, and which was
a direct result of the Freedman judgment.

8

R v Piche [1971] SCR 23, 74 WWR 674; quoted in Harvey, supra note 6 at 43.
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Fig. 8

10
The 1970s: War Measures and the
Chief Justice
“Four things,” said Socrates, “belong to a Judge: to hear courteously, to answer
wisely, to consider soberly, and to decide impartially.” No ideal can be higher for
any man who occupies judicial office.
[Speech, “Some Aspects of My Profession,” Empire Club, Toronto, Jan. 5, 1961]

CHALLENGES TO THE RULE OF LAW
[Speech to the Empire Club, Royal York Hotel, Toronto, 14 January
1971]

W

hat do we mean by the rule of law? The phrase embodies many
ideas: In its best, its most ideal sense, it implies a government of
laws and not of men; it rests on the concept of equal justice for all;
it springs from an appreciation of the worth of the ordinary individual and of
the dignity of human personality; it aspires towards that higher morality in
which law and justice will be one; and it recognizes that the courtroom, no
less than parliament itself, remains the citadel and the sanctuary of our
democratic faith.
But we live in a time of change, when established institutions are subject
to critical scrutiny and frequently put on the defensive. The law itself has not
escaped from such challenge and such attack. And that raises some very
pertinent questions. How do we bring about a change in the law? What
methods are permissible, and what are impermissible? How do we respond to
a morally unjust law? Is it ever appropriate to disobey a law? The last question
brings us face to face with the problem of civil disobedience, a phrase which
invokes memories of John Milton denouncing England’s law for the licensing
of books by an official censor, of [David Henry] Thoreau refusing to pay a
general tax to a government that countenanced slavery, of Mahatma Gandhi
peacefully refusing to comply with laws in order to bring an end to British
rule in India, and Martin Luther King Jr. openly but peacefully disobeying
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laws that deprived Negroes of their rights. Civil disobedience represents one
form of challenge to the rule of law. In a moment I shall look at it, to see if it
is ever legitimate, and, if so, within what limits.
But first I wish to comment upon the permissible and the impermissible
methods for bringing about a desired change in the law. A free society
acknowledges the right of dissent. Indeed it places a high value upon it,
recognizing that it is not always the majorities that hold the keys to progress.
The dissenter has several avenues open to him through which he may express
his dissatisfaction with an existing law—by speeches, by circulation of
petitions, by picketing (which has been described as a form of symbolic
speech), by the organization of peaceful marches, and, ultimately, by the
ballot, to put in office new lawmakers. All these are legitimate courses he may
take.
But there is no right to seek change by unlawful means. If I were to
attempt to classify that kind of action in a few words I would describe it as
conduct that wrongfully interferes with the rights of others. It may take several
forms—trespass, illegal seizure and occupancy of premises, intimidation,
personal assault, and organized violence. Events of recent years have made us
all familiar with these forms of conduct. Admittedly violence is not a new
phenomenon, even though recently we have witnessed manifestations of it in
new and diabolical forms. But whether new or not, and wherever exhibited,
violence is as wrong as it is dangerous.

In Canada the political pressures of the 1960s and the historical
tensions between Anglophone and Francophone reached a
culmination in the October Crisis of 1970, which resulted from the
kidnapping of both British diplomat James Cross and the Quebec
Labour and Immigration Minister Pierre Laporte by separate cells of
the Front de Libération du Québec. Laporte was eventually murdered
by his kidnappers, and Cross was released in exchange for free passage
of his captors to Cuba. The kidnappings followed seven years of
bombings that had resulted in several deaths and injuries.
Prime Minister Trudeau’s response to the crisis was to invoke the
War Measures Act, a move that in itself created one of the country’s
most bitter civil liberties conflicts. The Public Order Regulations, 1970,
outlawed the FLQ and made unlawful “any group of persons or
associations that advocates the use of force or the commission of crime
as a means of or an aid in accomplishing governmental change within
Canada.” Walter Tarnopolsky summarizes the results: “In the end,
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some 497 persons in all were arrested, of whom, by February 1971, 465
were released and 32 were still in detention. Of all those arrested, only
62 were charged. Of these, less than one-third were convicted.”1
For anyone who had followed his career, or who had heard speeches
such as “Youth—the Police—and Community Relations” (chapter 9,
supra), Sam Freedman’s position on the War Measures Act would not
have been surprising. He supported Trudeau’s intervention and
affirmed not only his abhorrence of violence as a means to achieve
change but also his unrelenting belief in the rule of law. In this stance
he pitted himself against most champions of civil rights—this from
someone who had spent a career advocating for and supporting civil
liberties. Though he was unequivocal about his position, the conflict
placed him within what were perhaps the worst moments of his career.2
The day after Laporte’s body was found, Sam took part in a
nationally televised debate on the CBC program Weekend. Two short
segments of the program appeared on succeeding Sundays. Unlike the
other members of the panel, Sam supported the War Measures Act.3
“No one but a fool would deny that it carries within itself the seeds of
danger,” he said to the TV audience. “Any lover of civil liberties will
recognize that this is an extreme measure. Its justification is that it was
necessary.” Sam had his qualms about the TV program. In a letter to
his friend Nathan T. Nemetz of the B.C. Court of Appeal, he
remarked, “Actually less than one-third of the programme was used,
and I have the distinct impression that in editing out the unused twothirds the sponsors made sure that my favourable references to the
Government, to Trudeau, and to Turner did not come before the
viewers.”4 In a note scribbled at the bottom of a letter to Sam, Nemetz
had said, “Your TV performance was non pareil!” Sam, or someone
else, must have complained about the brevity of the segment—Richard
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Nielsen, executive producer, and Pat Ferns, producer, sent Sam a
telegram apologizing that “fuller use was not made of the discussion.”5
In a crisis calling for special measures, Sam argued later in one of
his talks, the War Measures Act was the only measure available. The
alternative—lengthy debate in Parliament—would not have worked. He
admitted, though, that “it seems that the Quebec authorities spread the
net too wide and with insufficient care.”6
In the speech delivered to the Empire Club in Toronto just a few
months after the crisis, Sam introduced himself as admittedly “a
partisan, as one with a commitment to the free society; as one also who
believes that the keystone of such a society is the rule of law.”
Let me turn to the question of civil disobedience. There are two
propositions which I put before you. The first is this: as a member of the
judiciary who has a deep respect for law and the judicial process I say, simply
and sincerely, that laws are to be obeyed. I do not counsel or advocate
disobedience to law. Having said that, I must add the second proposition.
There have indeed been instances in human history—not many but enough to
be significant—in which disobedience to law has proved of benefit to law and
to society. Is that a paradox? Perhaps so. But it’s true. Who will deny that the
cause of mankind was advanced by the deliberate refusal of Martin Luther
King Jr. and his followers to obey the “white only” laws of the southern states?
Dr. King openly declared that many Negroes would disobey “unjust laws”.
These he defined as laws binding on a minority but not binding on the
majority. Civil disobedience in the classic tradition has two distinguishing
characteristics. First, it is always peaceful; and, secondly, those who engage in
it must be prepared to accept the penalty arising from breach of the law. The
purpose behind their breach of the law is to expose it as immoral or
unconstitutional, in the hope that it will be repealed or changed.
But it is important to note what is not civil disobedience but which
frequently tries to masquerade under that name. Sometimes individuals or
groups participate in demonstrations involving breaches of public order, if not
actual violence, and then seek to label their conduct as civil disobedience on
the theory that they were protesting against some form of government action,
5
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say the war in Vietnam, or some such thing. Coupled with that stand is
usually a claim for immunity from prosecution. The short answer to this is
that they are wrong on both counts. Non-peaceful conduct can never qualify
as civil disobedience, and even conduct that does so qualify confers no
immunity from prosecution. Indeed the very opposite is the case. The person
who commits an act of civil disobedience expects that the law will take its
course and that he will have to suffer its penalty.
On this whole subject of civil disobedience I am bound to say that there
is only a narrow range within which it may legitimately operate. Its conditions
must be accepted and its consequences faced. I may add that at best it is a
perilous adventure for individuals to choose which laws they will obey and
which they will disobey. In the words of a former American judge: “Thoreau
was an inspiring figure and a great writer; but his essay should not be read as a
handbook on political science.”
I move on to a second challenge to the rule of law. I call it courtroom
disruptions, for that is the form it takes.
Is this something new? In the form in which it is manifested, yes.
Disruptions of court proceedings, rare though they have been, have not been
unknown in legal history. But they have usually resulted from impulsive and
thoughtless acts on the part of disgruntled litigants.
Thus there was the case in England of a dissatisfied litigant who was
committed to jail for six weeks for throwing tomatoes at the Court of Appeal.
It is said that he was released after fifteen days because Christmas was coming
and, one may legitimately assume, his aim had been poor.
Then there was the incident, probably apocryphal, concerning Lord
Coleridge. An irate litigant picked up a book from the counsel table and
hurled it at Lord Coleridge. His Lordship quickly ducked, then raised his
head, and said, “Had I been an upright judge I would have had it!”
But I am thinking of courtroom disruptions of a different kind. These are
deliberate, and their aim is either to frustrate the normal working of the
judicial process or, in some cases, to publicize a political cause, perhaps even
one having no relation whatever to the case before the court.
An illustration of the latter type occurred in England last year. During the
course of a trial in the High Court before Mr. Justice Lawton and a jury, a
group of Welsh students from the university at Aberystwyth suddenly invaded
the court. “They strode into the well of the court. They flocked into the public
gallery. They shouted slogans. They scattered pamphlets. They sang songs.
They broke up the hearing. The judge had to adjourn. They were removed.
Order was restored.”
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Why did these students do what they did? They were demonstrating for
the preservation of the Welsh language and protesting against an order,
harmful to their cause, that had been made by a Welsh court. Later in the
Court of Appeal Lord [Alfred Thompson] Denning would be heard to praise
their motives, albeit to condemn their methods. “They wish,” he said, “to do
all they can to preserve the Welsh language. Well may they be proud of it. It is
the language of the bards—of the poets and the singers—more melodious by far
than our rough English tongue.”
I pause only to note that Lord Denning was not then thinking of the old
ditty:
Not far from his dwelling
From the vale proudly swelling
Rose a mountain, its name
You’ll excuse me from telling.
For the vowels made use of
In Welsh are so few
That the A and the E
The I, O and U
Have really but little
Or nothing to do,
And the duty of course
Falls the heavier by far
On the L and the H, the N and the R.7
Well, although aware of the praiseworthy motive of the students, Mr.
Justice Lawton quite rightly acted that very day to deal with their flagrant
contempt. Eight of the students who agreed to apologize were fined £50 each
and in addition were required to enter into recognisances to keep the peace.
Fourteen others who, as a matter of principle, refused to apologize were
sentenced to three months in prison. They immediately appealed, and their
appeal was heard just one week later; the Court of Appeal put aside all other
cases in order to deal with that one, since it concerned the liberty of the
subject.
Hear now Lord Denning in the Court of Appeal: “The course of justice
must not be deflected or interfered with. Those who strike at it strike at the

7
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very foundation of our society. To maintain law and order, the judges have,
and must have, power at once to deal with those who offend against it.”
And on the subject of the sentence: “The appellants here no longer defy
the law. They have appealed to this court and shown respect for it. They have
already served a week in prison. I do not think it necessary to keep them
inside it any longer. The appellants are no ordinary criminals. There is no
violence, dishonesty or vice in them.”8
The judgment of the Court of Appeal was that the students be then
released from prison, but that they be bound over to be of good behaviour, to
keep the peace and to come up for judgment if called on within the next
twelve months.
Quite different is what occurred in the trial of the Chicago Seven.9 There,
you will remember, we had the spectacle of unruly defendants deliberately
hurling insulting epithets at the judge. The tactics were designed to be, and in
fact were, disruptive of orderly judicial process. What should be done in a case
of that kind?
The situation presents a conflict between two principles. On the one
hand, every accused has a right to be present, to hear the witnesses, and to
make full answer and defence to the charge. On the other hand, a judicial
trial is to be conducted peacefully and with dignity. Here in Canada we have
made provision for dealing with a possible conflict between these two
concepts. Our Criminal Code expressly provides that “The court may ... cause
the accused to be removed and to be kept out of court, where he misconducts
himself by interrupting the proceedings so that to continue the proceedings in
his presence would not be feasible.”10
In such circumstances the court, although not obliged to do so, might
give consideration to appropriate alternatives, one example of which could be
to make the proceedings available to the accused in the form of two-way
television.
In Chicago, however, the method resorted to was to bind and gag the
unruly accused. There may be worse methods of dealing with the problem,
but I am puzzled as to what they might be. I am afraid that what occurred in
Chicago, on both sides, will not be recorded as America’s finest hour in the
administration of justice.
8
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I share Lord Denning’s view that the course of justice must not be
deflected or interfered with. Admittedly the power to punish for contempt of
court should be sparingly used. When that power is exercised it is done so,
not to vindicate the personal dignity of the judge (which is not the important
consideration at all) but rather to uphold and protect the due administration
of justice. I firmly believe that the maintenance of the rule of law requires that
unruly activists or courtroom disrupters—litigants, accused, counsel, or
strangers—be dealt with firmly, promptly, and fairly; as was done with the
Welsh students in England, and as assuredly we should do here.
I turn to a third challenge to the rule of law. Let me call it violence for
political ends. It may take a variety of forms. They are all familiar to you, and I
need not linger upon them. Their grim catalogue includes blowing up of
buildings, planting bombs in post boxes or, perhaps, in a supermarket—bombs
timed to explode at the busiest hour—hijacking of planes, sometimes with the
passengers held at ransom, political kidnappings, and the ultimate crime of
murder itself.
Events in Canada, arising from the illegal activities of the FLQ, have
given us a special awareness of the dimensions of terrorism. The crisis of last
October has been and continues to be the subject of active discussion. Many
are the observations that can be made about it. Let me make three brief ones
now.
The first is this: it appears to be relatively easy to perpetrate a successful
political kidnapping. Since September 1969, in a period of sixteen months,
there have been a total of eighteen of them throughout the world. It is of
course impossible to provide adequate security for every possible target. In the
result many an honourable public figure must remain vulnerable to this form
of attack.
Secondly, let us not be deceived into believing that the danger in October
was not grave because the membership of the FLQ embraced only a few
hundred persons or, at most, a few thousand. If there is any lesson we can
learn from the tragic events of recent times, it is that a small number of
persons, determined in purpose and scornful of law, can inflict havoc and
terror entirely out of proportion to their numbers. I do not know how one
measures the power of instruments of terror in terms of human beings. I do
know that one bomb, or one explosive, or one machine gun in evil hands is
capable of subduing or immobilizing vast numbers of innocent and peaceful
citizens.
Thirdly, let us not commit the error of thinking that because FLQ activity
is directed towards a political end it thereby becomes legitimate and
permissible. Criminal acts remain criminal even if politically motivated. This
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is a point that ought to be obvious, indeed axiomatic; yet in some quarters it
remains a matter of doubt or dispute.
I do not wish to leave this subject without adding a word on the manner
in which the October crisis was met. The debate upon it continues. But I
suggest that after all the weighing, and pondering, and assessing, and
analyzing are done, one thing remains, and it is the heart of the matter: what
the FLQ did in the Cross and Laporte matter was a frontal challenge to the
rule of law; and what Canada did by way of response was a courageous refusal
to yield to that challenge. Canadian leadership in an hour of trial met the
threat of terrorism head on. In the language of The Economist of London, it
declined to submit to an act of terror and thereby did something to make
terror a less credible weapon.
I am aware that the steps which were taken, even as a temporary measure,
have been criticized as an invasion of civil liberty. Such criticism must be
respected, and it must be seriously considered and assessed. But I venture to
suggest that the Canadian action proceeded from the necessities of the
situation; that no other practical option was available; and that despite its
unpalatable features, its broad effect was to vindicate and uphold the rule of
law against a sinister threat to it that was unique in the Canadian experience.
One final word. Our revulsion against violence and terrorism should not
blind us to the existence within Quebec of grievances that call for attention.
Here let me make it clear that I am thinking not alone of Quebec but of
Canada as well. Canadian Confederation was a bold experiment carried
through in the face of many difficulties. Now, after 103 years of development
and growth, we confront the question of whether Canada can continue as a
viable entity. Do we want it to continue? Our answer to that question will
reflect our conception of Canada, of what it is and, even more, of what it is
striving to be. Let us think of a Canada made up of the two founding races
and of many other ethnic groups, all making their contribution to the
common treasury of Canadian citizenship; a Canada cherishing the ideal of
democracy rooted in freedom; a Canada rejecting the dislike of the unlike and
tolerant of everything except intolerance; a Canada in which justice based on
the rule of law is honoured throughout the land. That is the kind of Canada
to command the allegiance of us all. Let us strive with steadfastness and
fidelity to bring that Canada nearer and nearer.

Although most civil libertarians attacked Trudeau’s use of the War
Measures Act and its later (December 3, 1970) replacement, the Public
Order (Temporary Measures) Act, 1970, and a majority of New
Democratic Party members officially criticized the action in Parliament,
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public opinion was solidly on the side of the government action—the
government received a general approval rating of as high as 85 per cent.
Prominent among supporters of the government position was
university professor Frank R. Scott, a recognized authority in
constitutional law, civil liberties, and Anglo-French relations, and one
of the original policy-makers for the New Democratic Party. Scott
stated in late October, “Trudeau, in the light of the request from the
Province of Quebec and the evidence of an organized conspiracy, could
not have refused [to provide] emergency help.”11
As a judge Sam Freedman could not, as he once said in an
interview, “become involved in any political controversy.”12 Yet it
would seem that his support for Trudeau’s imposition of the War
Measures Act was indeed such a controversy. Certainly it was seen that
way by Mr. Justice Thomas Berger of the B.C. Supreme Court just over
ten years later. Berger, speaking at a university convocation in
November 1981, criticized the recent constitutional accord for ignoring
the rights of Native Canadians and Quebeckers. Among other things,
Berger had remarked that, “the decision of all Canadian first ministers
to abandon native rights as one of the prices for agreement on the
constitution was ‘mean-spirited and unbelievable.’”13 A complaint
about Berger’s speech went to the Canadian Judicial Council, a body
newly established under the Judges Act and composed of the chief
justices and associate chief justices of the superior courts, and chaired
by the Chief Justice of the Supreme Court. After an inquiry, the
Judicial Council found that Berger had acted improperly and
reprimanded him for violating the principle of judicial independence.
In his defence, Berger referred to Sam Freedman’s support for the
War Measures Act as a Canadian precedent for a judge expressing a
point of view on what is a public matter. “Chief Justice Freedman went
on television in October 1970, to declare his support for the invoking
of the War Measures Act,” he said in a letter to the Canadian Judicial
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Council.14 Later Berger argued that the Executive Committee of the
Council had displayed
an enterprising selectivity .... The Committee says it does not have the facts about
Chief Justice Freedman’s expressed public support for the invoking of the War
Measures Act in 1970, and is therefore in no position to comment on it. This is hard
to understand, for the facts are well known to every lawyer and judge in Canada who
claims any knowledge of public affairs. In any event, as Chief Justice Freedman sits on
the Judicial Council, the Committee could have obtained the facts (if there is any
doubt about them) by asking him.15

Berger resigned from the Bench in May 1982.
At least one newspaper columnist had noticed Sam Freedman’s
foray into politics in 1970. Ron Haggart, in The Toronto Telegram,
noted,
The fact that 85 per cent of the Canadian people will agree with Mr. Justice
Freedman’s political assessment of the FLQ crisis does not alter the impropriety of his
deliverance of it.
Judges cannot have it both ways. They cannot claim the sanctuary of non-political
positions, with their appointment and tenure not subject to debate in Parliament and
the Legislature, and, at the same time, enter the political fray on such issues and at
such times as they choose.
It is particularly distressing that Mr. Justice Freedman, a Federal appointee, should
enter the political arena to voice his approval of Federal Government policies.
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The fact that his views are popular does not make them any the less political. The
fact that few judges in the country have such an enviable reputation for good sense and
humanity on the bench makes it all the more distressing.16

A half-year after the October Crisis, Sam was appointed Chief
Justice of Manitoba, becoming the first Jewish Chief Justice in Canada.
Speculation about the appointment had begun at least five years
earlier, in late 1966, when news broke that Chief Justice Calvert
Charlton Miller would be retiring early in 1967. Miller, appointed to
the post in March 1961, had taken a year’s leave of absence as of
December 1965 due to illness, during which time Sam was acting Chief
Justice. Late in 1966 newspaper reports appeared suggesting Freedman
as the likely choice for next Chief Justice of Manitoba. In December of
that year, Sam’s friends Lucy and Alan Bronfman in Montreal sent him
a clipping with the headline “May Succeed Chief Justice, Press
Reports,” with a photo of “Mr. Justice Freedman” and the caption
“Likely Successor”. The Bronfmans added a handwritten note: “I am in
favour and so would thousands of other friends and admirers be—Love
to Brownie. Lucy and Allan.”17 The article quoted Sam as saying: “I
regret the public speculation on the subject. Beyond that I have no
comment.”
Another newspaper article, probably from The Winnipeg Tribune,
dated Dec. 21, 1966, was headlined “Chief Justice C.C. Miller
Expected to Retire Soon,” and also named Sam Freedman as the “most
likely successor.”
In the event, it was Sam’s colleague on the court, C. Rhodes Smith,
who was named Chief Justice, causing newspaper columnists Douglas
Fisher and Harry Crowe to speculate on the problems of political
appointments and what they saw as a resulting lowering of the judicial
calibre:
Mr. Trudeau gives the impression that quality is his aim yet there is the simple fact
that in Manitoba he appointed a judge recently to the top judicial post of the province
whose main distinction had been a short provincial political career.
After electoral defeat the party set him up with a fairly long and undistinguished
stint on a Federal Labor Board in Ottawa; from which he was returned a few years ago
to Manitoba as a judge.
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Now this man has been put in the senior position of the province’s superior court.
Passed over was Judge Freedman, recognized as one of the most distinguished jurists in
the country. Mr. Freedman was certainly a Liberal in his politics, but he’d never run
the constituency gambit.18

On March 10, 1971, came yet another of those long-distance phone
calls that marked turning points in Sam’s life.
*****
I had known, of course, that I was up for consideration. The rumours
were Freedman or Dickson, Dickson or Freedman—Brian Dickson being
one of my colleagues on the court. Then came a great moment in my life—
Wednesday, March the 10th, at 11:45 a.m. the telephone rang and the
operator said, “Mr. Justice Samuel Freedman, long distance is calling,” and
then a lady’s voice came on and said, “The Prime Minister is calling.” A
moment later Mr. Trudeau’s voice came on. I had never met him in
person, but immediately recognized his familiar voice. The call took place
about five days after his marriage to Margaret, and after the opening
formalities I had the presence of mind to jump in and say, “Mr. Prime
Minister, may I join in the congratulations on the happy event.” He
laughed and thanked me. I attempted a few words of pleasantries in his
own language, which in turn evoked from him a few sentences in French—
they were too quick for me and I immediately reverted to English, and we
stuck to that language for the rest of the conversation.
Related to that, a few years later, when the Supreme Court of Canada
was celebrating its one hundredth anniversary [1975], the Canadian
Judicial Council met in Ottawa, having planned its meetings to come just
before the Supreme Court celebrations. On the last night of those
celebrations we were at a dinner given by the Governor General at Rideau
Hall. The Prime Minister and Margaret were there, and Margaret must
have been in the ninth month of carrying her last child. After dinner we
found ourselves in a little group talking—Brownie and Mrs. Dorothy Farris
of British Columbia and Margaret were talking, and I was a few steps away
from them with Pierre Trudeau. I reminded him of our telephone call in
18
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1971, and how it was just a few days after his marriage and it had been on
the tip of my tongue then to say, “And now I assume you are calling me
for guidance on this new venture?” But, I told him, “I decided this was a
flippancy one shouldn’t indulge in with prime ministers.” He laughed and,
pointing to Margaret’s stomach, said, “As you see, I did not need
guidance.”
In 1971, the minute the call came, I knew why he was calling me. It
was a call for which I had been waiting and waiting. When he told me that
his reason for calling me was that he wanted to make me the Chief Justice,
I almost knocked the table down in my eagerness to say yes. He told me
that he would be presenting the appointment to cabinet the next day,
Thursday, and after that he would make the public announcement. After
we finished our brief conversation I telephoned Brownie and said only,
“He sounds on the telephone exactly as he sounds on the television.” She
said, “Did Trudeau phone you? Are you the Chief Justice?” I said, “I will
be. He said to keep it under wraps until tomorrow.”
By Thursday evening we had bought the liquor, and the table at our
place was set. We had been waiting for the public announcement, and it
hadn’t come, and it didn’t come that night. Around the Freedman
household there was a tremendous feeling of letdown—it was not a
celebration but a wake. The Tribune heard rumours, telephoned me, and
though I told them nothing they ran a story on Friday, “Freedman to Get
Top Post.”
Such articles are dangerous things, because in Calgary a lawyer named
Riley was expected to be appointed to the Bench. His picture appeared in
the newspaper: “Likely Judge.” A day or two later a man named Cairns was
appointed, which caused some wag to say, “Cairns will now live the life of
Riley.”
The announcement finally came on Friday. The first thing that
morning, about 9 a.m., I got a call from a young man I knew, a lawyer,
who had been a lecturer at the Manitoba law school and was now at the
Department of Justice in Ottawa, so he had an inside track. He phoned
me to congratulate me. The news hadn’t actually been released, he said.
The order-in-council had been passed Thursday afternoon but they hadn’t
got the press release out. The announcement would come later that day.
Brownie was anxious to telephone everyone. I said, “Wait, wait.” By about
twelve noon we couldn’t hold back any longer and she began to make a
few calls to friends. The announcement came on the air about one or two
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o’clock. That evening friends came over, and our house was jam-packed. It
was a great occasion for us.
My official duties began on March 20, 1971, with my salary,
determined by the House of Commons, set at a rate of $30,000 per
annum, plus the additional expense allowance of $2,000 per annum as
provided by section 20 of the Judges Act. Things soon settled down. I had
to write a lot of answers to letters and telegrams and resolutions passed by
Hadassah groups. There was a great holy joy in doing all of that, and I
answered every one of them.
On assuming my new status I couldn’t help recalling that over the past
nineteen years it had been my privilege to serve under four chief justices,
and that now I was joining their ranks. For eight years as a judge of the
Court of Queen’s Bench I was a member of a court to which Chief Justice
E.K. Williams had provided the dignity and the wisdom of his leadership.
Then I moved from the Queen’s Bench to take on the much more
arduous duties of the Court of Appeal. While judges of the Court of
Appeal are individuals playing their particular roles in the administration
of justice, at the same time they are members of a team—members of an
orchestra, as I put it earlier. It is very important to the effective
functioning of the court for the team spirit to be operative. That doesn’t
mean there will be agreement on issues, and many cases will, of course,
end in dissent. That is not in any sense inconsistent with team spirit. The
question really is how are these things done? They should never be done in
a spirit of acrimony. The personal aspect never comes to the fore. If there
is a difference, it is an honest difference.
In evoking and maintaining that team spirit the Chief Justice can play
a significant and pivotal role. Certainly the Court of Appeal I had known
and worked in for the last eleven years, first under J.E. Adamson, then
under Cal Miller, and then under Chief Justice Rhodes Smith, was at all
times a court of harmony. As I took on the mantle worn with such grace
and distinction by these men, it was my hope that the Freedman court
would be a pleasant and harmonious court. Indeed, in my whole
experience on the Court of Appeal, I can remember only one or two
instances of heated dissent, not publicly but privately. There were no such
cases after I became Chief Justice. Inevitably differences of opinion arise,
but they are resolved honourably by honourable men. As it turned out, we
had a good court. We didn’t fall behind in our workload, and we were to
be always more concerned with substance than form.
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The Chief Justice, to use the old familiar Latin expression, is “primus
inter pares,” first among equals. Members of the Court of Appeal were all
equal in the sense that we all had one vote. The Chief Justice is first
among his brethren because he presides in court and presides over
meetings of the judges, including the discussions after hearings of those
panels to which he has assigned himself. Then there is a further function
of the Chief Justice: he determines when the Court of Appeal should sit as
a full court of five members. We did that very early on after my
appointment with a capital murder case, and with a constitutional case,
and thereafter would do it with any case that seemed of sufficient
importance to require a full court.
One benefit of being Chief Justice was membership in the Canadian
Judicial Council, which had just been formed when I received my
appointment. Membership consisted of all the chief justices of Canada.
Thus we were a small but prestigious body. We were involved in the field
of continuing legal education for judges. A good judiciary is an informed
judiciary. We also helped judges get a fair deal in terms of remuneration.
There’s no doubt that the judge is under the compulsion of giving
effect to the law even if the result does not please him. Where we are
dealing with a statute whose terms are abundantly clear, and there is no
way of circumventing its application, we have to administer the law as it
stands, even though we may have preferred otherwise. I think every judge,
at some time in his career, faces that problem, where he finds himself the
prisoner of a statute. It may sometimes be that his decision may serve as an
instrument for later amending the law, and that would be some
consolation to him.
Sam Freedman’s appointment was followed not long after by two
other Jewish appointments to top positions in superior courts: Nathan
Nemetz became Chief Justice of British Columbia; and in 1973 Bora
Laskin would become Chief Justice of the Supreme Court of Canada,
sitting “at the apex of the pyramid,” as Sam put it in an interview.19
Sam wrote to a friend, “Wasn’t Bora’s appointment a wonderful thing?
I think he is a great judge and a great person.”20 After Sam sent him a
warm letter of congratulations on his “elevation to the topmost judicial
19
20

Interview of Sam Freedman by Lorne Brandes (1978-79) Winnipeg.
Letter from Sam Freedman to Hon E Patrick Hartt (17 January 1974), Winnipeg,
Provincial Archives of Manitoba (box 96, file no 4).
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office in Canada,” Laskin replied, “What a thoughtful friend you
are!”21
Laskin’s elevation to the office of Supreme Court Chief Justice
was the subject of some controversy at the time, not so much because
he was Jewish but because he had only been sitting on the Supreme
Court panel for three years. He had been appointed to the Court on
March 23, 1970. Most of his career (1940–65) had been in the
academic world, where he had developed a reputation as a legal
scholar. In 1965 he had been appointed to the Ontario Court of
Appeal. In an interview in the late 1970s Sam remarked about the
Laskin appointment:
The government did not apply the rule of seniority in making the appointment,
but the simple fact is that there had been no rule. There had been a practice in the last
few appointments of selecting the senior man. But the cabinet, the prime minister, and
the minister of justice in the end had to take the responsibility for the appointment,
and they are not bound to appoint the senior man. They didn’t in the case of Bora
Laskin, and on the record Bora’s performance has been splendid and the noses that
were out of joint originally have to a considerable degree been straightened out.

CHIEF JUSTICE BORA LASKIN
[Introduction to Bora Laskin, who was speaking at the eleventh
annual lecture, Manitoba Law School Foundation series, Winnipeg,
November 28, 1975; these introductions, done annually, usually appeared
in The Winnipeg Free Press]
It has been said that there are two kinds of judges—judges of caution and
judges of valour. The judge of caution sees his function as the limited one of
expounding the law. He tends to look backward to precedent and the leading
case. He likes nothing better than to find in the law books a similar case to
the one before him, and then to rest his decision on that earlier case.
The judge of valour perceives a more creative role for himself. He
recognizes with Roscoe Pound that the law must be stable and yet it cannot
stand still. He is aware of the organic character of the common law. He sees it
as an instrument that is capable of adaptation and growth, one that has
developed through wise judicial use.
21

Letter from Bora Laskin to Sam Freedman (25 January 1974), Winnipeg, Provincial
Archives of Manitoba (box 92, file no 4).
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Some observers regard Laskin as a Canadian Denning. There is good
reason for linking these two jurists, for each in his own way is the prototype of
a liberal judge. Like the judgments of Lord Denning, those of Laskin are often
infused with a moral quality. They reflect a deep concern for individual rights
and human welfare.
Some of Chief Justice Laskin’s great judicial utterances have been made
in dissent. Someone has said that the dissenter, knowing that the present
cause is lost, speaks to the future. Perhaps Laskin spoke to the future when he
declared that a Toronto art exhibit on the theme of love was not obscene; or
when he asserted that a wife’s labours at the side of her husband should not
go unrewarded when their marriage ends; or when he condemned inequality
of treatment between an Indian woman and an Indian man as a violation of
the Canadian Bill of Rights.
Bora Laskin’s career has been a distinguished one in various fields—as a
law professor, as a discerning commentator on the law and its problems, and
as an illustrious judge. Chief Justice Bora Laskin is assuredly a judge of valour,
a creative judge, one who believes that the law must serve life. He is sensitively
aware that the judicial process can be an instrument for the attainment of
social ends, as well as a shield and a safeguard of the freedom of the
individual.

The always heavy Freedman workload became increasingly so with
the appointment as Chief Justice. “You should be kinder to yourself,” a
concerned friend had written a few years earlier. “Once you shed the
Chancellorship, Sam, things should be a bit easier for you—unless you
decide to replace that responsibility with another almost as heavy.”22
In the 1970s, as Ed Ratushny, at the time the special advisor to the
minister of justice, put it, the role of the provincial chief justices was
“continuing to increase in importance as problems of court
administration continue to increase.”23
One administrative problem that the Chief Justice of the Court of
Appeal—and the Manitoba court system in general—faced during the
1970s was an expanding court workload. A letter from the Law Society
of Manitoba, Jan. 15, 1974, made the case for increasing the number of
judges, stating: “People are finding it increasingly difficult to have their
22

23

Letter from Arnold Karlins, Minneapolis, to Sam Freedman (17 March 1968),
Winnipeg, Provincial Archives of Manitoba (box 72, file no 1).
Ed Ratushny, “Judicial Appointments: The Lang Legacy” in Allen M Linden, ed, The
Canadian Judiciary (Toronto: Osgoode Hall Law School, 1976) 45.
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causes heard at early dates and at convenient times.” The judges in
both the Court of Queen’s Bench and the Court of Appeal “are subject
to the burden of rendering an ever increasing number of judicial
decisions.”24 The number of appeals brought to the higher court had
increased from 88 in 1958 to 294 in 1973. “Because of the changed
nature of our economy,” the memo said, “cases are becoming more
technical, complex, and of longer duration.” Meanwhile the number of
appeal court judges remained the same, fixed at five. In a December
1973 letter, Sam told his correspondent that the list of cases lined up
for the sitting beginning January 4 was “staggering.”25 The heavy load
would continue throughout his years as Chief Justice, and a common
complaint in judicial circles during the time was that the
administration of justice was underfunded. In May 1977 Sam wrote to
his friend Arnold Karlins: “Our Court calendar is heavy both in the
numerical sense and in the quality of cases up for decision. We have a
number of reserved judgments awaiting our decision. Those are always
the hardest. And I am not without extra-judicial responsibilities.”26
In June 1973 Sam received an honorary degree (D.C.L) from the
University of Western Ontario—one of sixteen such degrees he received
during his career. His speech to the university convocation touched on
a prevailing political event of the time, the Watergate scandal.
FROM “CONVOCATION ADDRESS OF CHIEF JUSTICE
SAMUEL FREEDMAN”
[University of Western Ontario, Friday, June 8, 1973]
We meet at a time when the squalid revelations of the Watergate affair
have shaken the American nation and sent a tremor through it, a tremor
whose reverberations are felt in lands both near and far. I speak here with
some diffidence. Questions of culpability still have to be resolved, and in
24
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Memo from the Law Society of Manitoba, Law Courts, Winnipeg, to the Attorney
General of Manitoba (15 January 1974), Winnipeg, Provincial Archives of Manitoba
(box 91, file no l).
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those areas judgment must be suspended, with due regard to the principle of
the presumption of innocence. But enough has already emerged and been
judicially determined to shock the moral sense. Thus the Watergate bugging is
not a matter of speculation or mere accusation but of established fact. And
the cover-up is no less a matter of established fact, the only doubt surrounding
it pertaining to its extent and to the identity of the participants in it.
One’s head must be bowed in shame at the spectacle of men in high
places following paths of trickery and deception and trampling on the simple
virtues of truth and honour. Not what is right but what we can get away with
appears to have been the test. What a sad commentary Watergate offers on
the inverted values that had been allowed to creep in and tarnish American
political life. Truth appeared to be in retreat, honour on the defensive, and
morality in a state of blackout.
Yet we must not lose our faith in the American nation and in its capacity
to survive the painful trauma it has experienced. For let us remember that the
United States is a free society, erected on principles of democracy, and seeking
always to tread the road to freedom. That road took a tragic detour at
Watergate, but the great mass of Americans are deeply and basically
committed to doctrines of honour and integrity, and they will assuredly put
the nation on the right path again.

11
On Law and Society in a Time of
Change: Three Speeches

Publicity is the hallmark of justice, and trial in open court is the instrument
through which publicity is effectively attained.
[Statement in overturning the barring of a reporter from a courtroom, 1979]

CONTINUITY AND CHANGE: A TASK OF RECONCILIATION
[Speech, delivered at the Annual Dinner of the UBC Law Review, March,
2, 19731]

I. INTRODUCTION

T

he problem of effecting a reconciliation between continuity and
change poses a challenge to those who serve the law. How much value
is to be ascribed to the lessons and experience of the past? To what
extent shall these lessons be overborne by the demands of the present? Was
Napoleon right when he said that history is the only true philosophy? These
are questions that have application in every sphere of life and society. They
are particularly meaningful to us who serve the law. For we all know to what
great extent our law is the produce of evolution from the past. That indeed is
one of its glories—that it represents the treasured wisdom and the tested
experience of earlier days. But we must ask ourselves the question, “Is that
always enough?”

1

Published as Sam Freedman, “Continuity and Change: A Task of Reconciliation”
(1973) 8:2 UBC L Rev 209; reproduced with the permission of the UBC Law Review
Society. Please note: the footnotes in this chapter are Freedman’s original references
(updated to conform with the 7th edition of the Canadian Guide to Uniform Legal
Citation) for the speeches “Continuity and Change: A Task of Reconciliation” (notes
2-20), and “Law and Justice – Two Concepts or One?” (notes 23-50).
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These thoughts raise various issues: of precedent, of stare decisis and where
it stands today; of the need to keep law up to date, while at the same time
recognizing the danger of too hastily departing from principles rooted in
experience.

II. THE TRADITIONAL CASE FOR STARE DECISIS
Those wedded to the rigorous application of the doctrine of stare decisis
insist that it produces the three C’s: Certainty, Consistency, Continuity.
Certainty—we must know what the law is. Consistency—equality of treatment
should be sought, with similar cases being treated similarly. Continuity—we
must avoid the disastrous inconvenience of introducing doubt into the law
through judicial departures from precedent. Linked with this approach is the
reliance principle—that is to say, the principle that people have placed reliance
on the law as established by judicial decisions, they may have ordered their
affairs on the basis of those decisions, and therefore their interests would be
adversely affected if judges now departed from those decisions.
But there is another side to the coin. The case against a total acceptance
of stare decisis has been variously expressed. Guarding against the danger of
giving a careless allegiance to an epigrammatic phrase, I cite some of the more
familiar sayings. “It is no part of the function of any court to make error
perpetual.” “There is not much to be said for the certainty of injustice.”
“What uniformity is achieved may be a uniformity of error.” “It is not better
that the court should be persistently wrong than that it should be ultimately
right.”

III. THE JUDICIAL HIERARCHY
Whether a judge should adhere or not adhere to a precedent is a question
that arises only when he has the freedom to choose. If by reason of his place
in the judicial hierarchy the precedent is binding on him, then he is obliged
to follow it. The relationship of judges and courts within the judicial
hierarchy may be viewed in two ways: vertically and horizontally. Vertically,
the higher tier binds the lower. As Baron [Edward Hall] Alderson said: “I
accede to the authority of that case. It does not convince me, it overcomes
me.” Sometimes a lower court, reluctant to be bound, resorts to techniques of
evasion. Of these the most common is to distinguish the case as not
applicable. Distinguishing undistinguished precedents is a process from time
to time encountered.
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The horizontal relationship of judges involves the question [of] whether
they should follow decisions of other judges who are at the same level as
themselves, including their own previous decisions. To this question I shall
return shortly.

IV. STARE DECISIS IN THE TIERS
Let me take a quick look at the three stages through which a case may go
in the judicial process:

1. Trial Court
The basic rule may be simply stated. A trial judge is bound by an
applicable decision of his provincial Court of Appeal or of the Supreme Court
of Canada. Other decisions—English, American, or those of courts of other
provinces—are persuasive only.
Are there obligations flowing not from stare decisis but from
considerations of judicial comity? For example, what of a judgment of another
judge of his court? Should he follow it? This is the horizontal aspect of the
hierarchy. Chief Justice [John O.] Wilson of the Supreme Court of British
Columbia has expressed the view that it is eminently desirable that such a
decision be followed by other judges of the same court, with certain defined
exceptions: where subsequent decisions affect its validity; where some binding
authority, either of case law or statute, had been overlooked; and where the
judgment in question was delivered unconsidered and not reserved.
But what if the judge feels that his colleague’s judgment was clearly
wrong? Must he still follow it? “That were to wrong every man having a like
cause, because another was wronged before.” In my view, making all legitimate
allowances for judicial comity, the judge would not be rigidly bound. He
could depart from the earlier decision. In that connection it is interesting to
note that in the province of Ontario a judge in such circumstances could
escape the dilemma by referring the case before him to the Court of Appeal.2
Is a trial judge bound by the judgment of a Court of Appeal of another
province? Is he at least so bound in federal matters? Perhaps there is a case
here for invoking judicial comity, especially in the federal field; but there is no
standard practice that is followed. The law, however, is plain: a court is not

2

The Judicature Act, RSO 1970, c 228 s 35.
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bound to follow a decision of an outside appellate court, and there are not a
few instances of refusal to do so.

2. Court of Appeal
A provincial Court of Appeal is bound by a judgment of the Supreme
Court of Canada. That is the one thing that can be said with absolute
certainty.
Is it bound by its own earlier decisions? On that point there is a division
of thinking. Most judges and jurists say it is bound. A minority says it is not
bound. Lord Denning M.R. is of that minority.
I recall the refreshing candour of Baron [George William Wilshere]
Bramwell who, faced with an earlier decision of his own with which he did
not agree, said, “The matter does not appear to me now as it appears to have
appeared to me then.” But usually the conflict is with decisions of other
judges, perhaps of an earlier day. Time and circumstances change. The former
decision may have been good then, but not so good now. Perhaps the conflict
is with a decision of other judges of the present day. An appellate court may
consist of, say, nine or ten judges, or even more. It may normally sit in panels
of three. If a Court of Appeal is rigidly bound by its own earlier decisions,
then conceivably two judges may bind the entire court. Is that a desirable
situation?
If the court is bound against its will, how will the law be changed and
brought into line with what the court thinks it should be? One line of
thinking says, “Leave it to the Supreme Court of Canada.” The difficulty,
however, is that on account of expense the case may not get there, with a
consequent injustice to the present defeated litigant. Another line of thinking
says, “Leave it to the Legislature.” But action from that source is an uncertain
thing, legislative time is notoriously limited, and reform therefore may not
come.
What of the judgments of other provincial Courts of Appeal? Should a
Court of Appeal follow them? At least in federal matters? To the last question
many judges would give an affirmative answer both by reason of judicial
comity and because of a desire to achieve uniformity in the federal law. May I
on that point enter a respectful dissent. I recall the controversy that for many
years existed on the question of possession of a narcotic in circumstances
where the possessor did not know the substance to be a narcotic. In other
words, was mens rea essential? In the province of Quebec, the Morelli case said
that it was not and that the accused in such circumstances was guilty, even
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without mens rea.3 Later, the same question had to be dealt with by the Court
of Appeal of British Columbia in the Hess case.4 That court did not follow the
Morelli case. Instead it found the accused not guilty. Then came the Lawrence
case in Ontario.5 It followed Morelli and not Hess. Finally the Supreme Court
of Canada resolved the problem by holding in line with Hess rather than with
Morelli and Lawrence.6 The situation here discussed poses the question, “Shall
the state of the law depend on the quality of the judge who first expounds it?”
For myself, I favour a right to differ, to be prudently exercised of course.

3. Supreme Court of Canada
Let us recognize this Court for what it is—a final court. The judges there
are not final because they are infallible, but they are infallible because they are
final.7
Let us consider for a moment whether the Supreme Court of Canada is
free to depart from one of its earlier decisions. In that connection, consider
the celebrated pronouncement of the House of Lords in July 1966, that it
would no longer regard itself as rigidly bound by its earlier decisions.8 No
similar pronouncement has yet been made by our highest court. Yet in my
view it should have no less power in this area than the House of Lords
possesses. It should be free to decide by the authority of reason, rather than by
reason of authority.
Is it so free? Opinion on that point appears to be divided, even within the
Court itself. Thus, Hall J. has said, “There is no doubt that the Supreme
Court of Canada is not now bound rigidly by this doctrine [stare decisis] and
the way is open to depart from previous decisions.”9 Does this represent the
view of the Court as a whole? Laskin J., himself an advocate of greater
freedom for the Supreme Court, has assessed the situation somewhat more
cautiously: “It [stare decisis] is no longer an article of faith in the Supreme
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Morelli v The King (1932), 52 Que KB 440, 58 CCC 120, [1932] 3 DLR 620.
Rex v Hess (No 1), [1949] 1 WWR 577, 94 CCC 48, 8 CR 42 (BC CA).
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Court of the United States.
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Court of Canada, but it still remains a cogent principle there.”10 Departures
from earlier decisions are in practice rare indeed.
On that question, may I assert my personal view in the following terms:
(1) It is essential for a final court to have the power to depart from an earlier
decision; (2) it should feel free to exercise that power whenever it is satisfied
that a departure from precedent is warranted in the interests of justice; (3) if it
denies itself that power, or declines to exercise it—which in practical terms is
the same thing—it holds back the growth of the law; (4) liberation from the
rigid confines of the doctrine is essential if we wish to make the judicial
process responsive to the needs of a changing society.

V. PROSPECTIVE OVERRULING
In recent decades we have witnessed a development in United States
judicial circles aimed at harmonizing continuity and change. It is called
“prospective overruling.”11 Let us examine its nature briefly.
A legislative change is normally prospective in effect. A change by judicial
decision is of retrospective effect. The theory underlying this—a legal fiction,
perhaps—is that the courts merely expound what the law always has been. The
new decision merely corrected the earlier decision’s error on what the law was.
How then does prospective overruling work? Let us say that the court
confronts a rule arising from a decided case. It believes that the case had been
wrongly decided. But on the faith that the case correctly expressed the law,
people may have ordered their affairs. What shall be done in that situation?
The court decides to apply the old rule to the case before it, but announces
that in future a different rule will be applied.
We have here an attempt to obtain the best of both worlds. By upholding
the old case, continuity is maintained. By declaring that the case will not apply
in future, the way to change is opened.
Prospective overruling in the form I have described has not escaped
criticism. Its weaknesses are obvious. On the court’s own finding the loser in
the present case should have been the winner, and therefore has been denied
justice. Moreover, the litigant who brings about the announced change in the
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“The Institutional Character of the Judge” (1972) 7 Isr LR 329 at 34l.
This subject has been dealt with in an illuminating fashion by Mr Justice Walter V
Schaefer of the Supreme Court of Illinois, in “New Ways of Precedent” (1966) 2 Man
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law does not benefit; so there is no incentive to other litigants to seek judicial
change.
As a result of this kind of criticism, a modification in the use of the
technique was introduced. Simply put, the immediate litigant was given the
benefit of the change, but as to all others, the ruling would have prospective
effect only. But even with this modification the technique is still subject to
criticism. Other plaintiffs—even those whose claims arose from, let us say, the
same accident, and whose cases have not yet reached trial—go uncompensated.
In making an assessment of prospective overruling, one must in fairness
acknowledge that it can have a useful, even if limited role to play. The field of
criminal law furnishes a good example. Some of the older persons here this
evening may remember “bank night” at movie theatres during the Depression
days. On bank night a draw would be made from the stage and the lucky
winner would receive a money prize. It was a device to stimulate attendance,
and it worked. The Supreme Court of New Mexico had to deal with a bank
night case, first in 193712 and again in 1940.13 On the first occasion the Court
reached the conclusion that bank night did not constitute a lottery. It was
therefore legal. After the decision in that case other bank night cases arose in
other states. They were there held to be a lottery. When the New Mexico
Court had to deal with the subject again in 1940, it was of the view that its
earlier decision was wrong. But at the same time it recognized that theatre
owners in New Mexico had introduced or carried on bank night in the
knowledge that the Court in its 1937 decision had declared it to be legal. In
this situation the Court held that for the present accused the 1937 case would
be followed, but for the future that case would be treated as overruled.
It is plain that heavy reliance on the prior decision was the justification
for employing the technique of prospective overruling. There is here much to
be said in its favour, for to have applied the changed law against the accused
would have made him guilty of something which was not illegal at the time
when he did it. Prospective overruling here avoids a finding of criminality ex
post facto.
I am not aware of the use of this technique in any reported case in
Canada. Our judicial system, however, should be hospitable to new ideas and
new approaches. It is not unlikely that some form of prospective overruling
will sooner or later find its way into our courts.
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VI. CONTINUITY OR CHANGE IN THE RIGHT OF SILENCE
Till now my remarks have revealed a bias for change. I ask you to believe
that this means change justified by reason. Still, the bias is there. Now, to
show my versatility and to demonstrate that I am actually unclassifiable, let me
identify myself with the cause of continuity. I do so in an area of criminal law.
It concerns the accused’s right of silence.
In recent years the accused’s right to keep silent has been the subject of
scrutiny and of criticism. “Make him subject to compulsory interrogation by
the police,” some have said. “Make him a compellable witness at his trial,”
others have added. Less than a year ago [in 1972] in England the Eleventh
Report of the Criminal Law Revision Committee was released.14 It dealt with
this subject, among others. It recommended changes by way of legislation. The
Report took an intermediate position between those who would leave the
present law unchanged and those who would abrogate the right of silence
entirely, in all its aspects.
“The right to silence is the concrete and visible assertion of the
fundamental principle that the prosecution must prove their case and that no
obligation lies upon the accused to prove his innocence.”15 The right to keep
silent is accordingly an aspect of the presumption of innocence. To make the
accused a compellable witness is to whittle down the presumption and rob it
of part of its force. Is that what we want? Our system of criminal law rests
upon a proper concern that an innocent person will not be found guilty. The
presumption of innocence is an integral part of that system; and the right of
silence is one aspect of it.
If the accused is made the subject of compulsory police interrogation
there is a danger that the power may be abused. This is an area where, as has
been said, a page of history is worth a volume of logic. The subject of
compulsory interrogation conjures up memories of the Court of Star
Chamber, of the Court of High Commission, of John Lilburne on trial in
1637 for importing allegedly seditious books into England, and being publicly
whipped from Fleet prison to the pillory, a distance of two miles. I am aware
that we live in a different age where such practices no longer occur. Police ask
only for the right to orderly inquiry. But sometimes inquiry may become
disorderly and rough. In the words of Wigmore, “If there is a right to an
14
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answer, there soon seems to be a right to the expected answer—that is, to a
confession of guilt. Thus the legitimate use grows into the unjust abuse.”16
Those who seek abolition of the right of silence invoke the words of
Jeremy Bentham:
If all the criminals of every class had assembled and framed a system after their
own wishes, is not this rule the very first they would have established for their
security? Innocence never takes advantage of it; innocence claims the right of
speaking as guilt invokes the privilege of silence.

May I suggest that we have here a bad generalization. First of all, it is
erroneous to think that the only people interrogated are guilty people.
Secondly, an innocent person on arrest may tell a false story. For example, a
married man who was in the company of another woman; a youth on
probation who was out after 11:00 p.m.; a police officer who was in
“undesirable company”.17 In all these cases an accused may not later feel it
safe to take the witness stand. So too in the case of a man with a prior record.
Does silence then necessarily signify guilt? “In most instances (a
characterization of disturbingly little use in a particular instance) this is
probably the true significance of silence.”18 But we must never forget that it is
the particular instance—the case of the accused presently on trial—that
concerns us, and nothing else.

VII. THE REPORT OF THE CRIMINAL LAW REVISION
COMMITTEE
The Eleventh Report of the Criminal Law Revision Committee of
England, so far as concerns my present theme, made two specific
recommendations.19 On the subject of police interrogation, its majority
recommendation would permit adverse comment in court if an accused had
16
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failed during interrogation to mention something on which he later relied,
provided he ought reasonably to have mentioned it. Concerning the right not
to appear in the witness box, the Committee would maintain the right, but
would make its exercise most dangerous. It would permit the prosecution a
right of adverse comment on the accused’s failure to testify. Moreover, it
would require the accused formally to be called upon in court to take the
witness box even when it was known that he did not wish to testify. The
purpose of this device is to obtain the dramatic effect of the accused’s refusal
to testify after being specifically invited to do so.
It is apparent that, although the Report does not destroy the right of
silence, from the practical point of view it abridges that right considerably.
In our country the right of silence as part of the privilege against selfincrimination is enshrined in the Canadian Bill of Rights. Moreover it has a
long common-law history in its support. There is a heavy onus on those who
would end that right. Till now that onus has not been discharged. The Law
Reform Commission of Canada has already addressed itself to this issue and
its report is expected shortly. All of us will await its recommendations with
great interest.20

In a 1973 speech, Sam Freedman added a new, and primary,
“objective” to those set out in 1967, in his speech “A Creed for
Lawyers” (see chapter 7, supra). The new objective, the necessity for
civility, grew out of the contemporary clash of political activism with
courtroom procedure.
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SOME OBJECTIVES FOR THOSE WHO SERVE THE LAW
[Speech, delivered at William Mitchell College of Law, St. Paul,
Minnesota, June 10, 197321]
Not long ago Chief Justice Warren E. Burger, assuredly one of the
most distinguished graduates of this College, called attention to the
necessity for civility, “if we are to keep the jungle from closing in on us.”
In recent years, in both Canada and the United States, we have
encountered a new phenomenon. We may describe it as courtroom
disruptions, for that is the form it takes.
Is this something new? In the form in which it is manifested, yes.
Disruptions of court proceedings, rare though they have been, have not
been unknown in legal history. But they have usually resulted from
impulsive and thoughtless acts on the part of disgruntled litigants.
But I am thinking of courtroom disruptions of a different kind. These
are deliberate, and their aim is either to frustrate the normal working of
the judicial process or, in some cases, to use the courtroom as a forum to
publicize a political cause.
Let me say that the necessity for civility is particularly required in the
conduct of so-called “political trials”—these are trials wherein conflicting
ideologies—social, economical, political—form part of the background of
the case. These political trials have been accompanied by the emergence of
what has been called “the new advocacy.” Its exponents assert the right to
take only cases they believe in, and once in them, they battle with all their
hearts, identifying in a subjective way with the cause of their client, with
the result that their performance is often shrill, rude, and undignified.
Sometimes these counsel question the relevance to political trials of
traditional standards of professional behaviour. In their eyes the
ideological conflict which lies at the root of the trial seems to be reason
enough for abandoning rules of evidence, canons of ethics, and codes of
professional conduct. Contrast this approach with advocacy as we have
traditionally understood it—with the lawyer who recognizes and observes
that he is counsel, not stating his own view, but putting the case for his
client in the best way he can; knowing that the counsel who is his
21
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adversary is doing precisely the same thing from the opposite point of
view; the whole being designed to enable the court, with the aid of both
presentations, to arrive at a just result.
Let me stress, then, the need for the continuance of one of the fine
traditions of our ancient and honourable profession: the tradition that the
practice of law, in court or out, be carried out in an atmosphere of civility.
Vituperation of language or bitterness of spirit need not be a feature of
proceedings between members of the Bar. Rather, one would wish to see
those proceedings carried on in an atmosphere of mutual trust, of true
confidence. Only in that way will we merit the tribute which Shakespeare
paid to our profession when he said, “Do as adversaries do in law. Strive
mightily, but eat and drink as friends.”

LAW AND JUSTICE—TWO CONCEPTS OR ONE?
[12th Annual Manitoba Law School Foundation Lecture, delivered at
Robson Hall Faculty of Law, University of Manitoba, January 24, 197722]

I. INTRODUCTION
My theme this evening centres upon the concepts of law and justice and
poses the question of whether these concepts are two in number or one. In
approaching my task I must first lay down one or two ground rules. And the
first of them is this: we must not be chained down to a strict and literal
interpretation of the term “justice”. For we are dealing with a system that is
admittedly fallible and imperfect and it is being administered by fallible and
imperfect men. Sometimes the system may falter or fail, and the result will be
something less than justice.
Does such an occurrence then brand the legal system as unjust? If so, I
should stop here and now, for I cannot advance or support a thesis that the
law will invariably produce a just result. Its failure to do so may spring from a
defect in the legal system itself. More commonly it will proceed from an
imperfection in those who administer the system—perhaps a negligent or
inadequate lawyer, or even a negligent or inadequate judge. And these failures
22
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tend to attract public notice and attention, indeed much more so than do the
routine operations of the law. So my first ground rule is this—do not ask for
perfection in the law, for perfection can only be an objective and not an
attainment; look at the law in its entirety and judge it by its substantial
performance, and so judging, ask whether it qualifies as truly an instrument
for justice.
My second ground rule, growing out of the first, relates to the law’s stance
or attitude towards the imperfections that lie within it. If the law’s attitude is
one of unconcern or indifference, if it reveals itself as content with the status
quo and willing to perpetuate it into the long future, the law can properly be
condemned as unworthy and unjust. But if, on the other hand, those who
form part of the legal system recognize its imperfections and actively seek to
make the law a better thing in the world of tomorrow, then condemnation of
the law as something other than justice becomes unwarranted and unfair. So I
ask that here too we look not only at the law’s blemishes but also at the
remedial efforts that are steadily being made (and, I may add, on a vast and
increasing scale) towards the objective of the law’s reform. So our second
ground rule is concerned with direction: is the law looking backward to the
past or forward to the future?
My method of approach will be to select certain areas of the law and in
them to examine and assess the law’s performance, to see how far in some
cases the law has been from justice, and how close it has been in others. The
available field of inquiry is a vast one, indeed limitless. So it is necessary to
select and to omit. The areas of the law chosen for examination tonight do
not even begin to exhaust the theme. I recognize that other areas, no less valid
and no less relevant, could be suggested by most of you. But I offer those
which I have selected, three in number, in the belief that they are pertinent
and illustrative, and in the hope that you will agree that they are worthy of
inclusion in an analysis of the concepts of law and justice.
May I add that my concern will be less with the law in theory than with
the law in action. The law must be measured by its performance, that is to say,
by the quality of the cases and decisions to which it gives rise. Preferring the
concrete to the abstract, I will this evening examine some actual cases, most of
them well known, some perhaps not so well known—but always with the
object of determining whether in them we have taken the right road to justice,
or whether instead we found ourselves on an unhappy detour.
The three areas with which I will be concerned are human rights and the
law; technicalities and the law; and women and the law.
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II. LAW AND JUSTICE: THREE EXAMPLES
1. Human Rights and the Law
To put the subject in a setting which will indicate how far the law has
moved from earlier days, I turn to an American case. The year is 1856, the
locale where the events arose is the state of Missouri, and the decision is that
of the Supreme Court of the United States. The plaintiff claimed that the
defendant had assaulted him, his wife, and his two young daughters. The
defendant admitted that he had laid his hands upon the plaintiff and the
others, but claimed that they were his slaves and that he therefore had the
right to do what he had done. The defendant further contended that the
plaintiff, as a Negro slave, had no right to sue in any of the courts of the
United States, and that therefore the court lacked jurisdiction to try the case.
We are dealing of course with the celebrated Dred Scott case—Dred Scott v.
Sanford.23
Hear now what Chief Justice [Robert B.] Taney had to say in giving the
majority judgment of the Court (at 404):
The question before us is, whether the class of persons described ... (i.e. Negro
slaves) compose a portion of this people, and are constituent members of this
sovereignty? We think they are not, and that they are not included, and were not
intended to be included, under the word ‘citizens’ in the Constitution, and can
therefore claim none of the rights and privileges which that instrument provides
for and secures to citizens of the United States.

Later Chief Justice Taney quotes parts of the Declaration of
Independence, including the stirring lines: “We hold these truths to be selfevident: that all men are created equal.” Well and good. But unfortunately he
goes on to add that these words would not embrace the Negro race who,
“were never thought of or spoken of except as property.” And property the
black slave was, said Chief Justice Taney, adding—and these are his words—
“like an ordinary article of merchandise.”
In the result Dred Scott was held to be a person without a right to sue in
court, and his case was dismissed for want of jurisdiction.
What can one say about a case like that? Here is a decision rooted in
bigotry, deriving from prejudice, and flowing from narrow-minded
intolerance. It pays no respect whatever to the dignity of human personality.
23
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Nor is there anything to indicate that the court arrived at its decision with
reluctance, that the result was forced on the Court by the compulsion of
statutory language. Rather the result is asserted by Chief Justice Taney with
conviction and, seemingly, with indifference as to whether it was just or
unjust.
I do not single out the Dred Scott case in a spirit of chauvinism, because it
was American rather than Canadian. We have had our unhappy moments
too, as we shall see. And in fairness to our good neighbours I should add that
in 1954, about a century after the Dred Scott case, came the decision of the
Warren Court in Brown v. Board of Education, holding that segregation in
education of blacks and whites, by depriving members of the black race of the
equal protection of the laws, did violence to the American Constitution.24 A
far cry indeed from the unfortunate case of Dred Scott.
I turn to Canada now and to the Canadian treatment of this subject. Let
us look at the decision of the Supreme Court of Canada in the case of Christie
v. The York Corporation (1940).25 Christie was a black; he was a British subject;
and he was a season subscriber to hockey games held in the Forum in
Montreal. In the Forum the defendant operated a beer tavern, selling beer by
the glass. One evening Mr. Christie, accompanied by two friends, entered this
tavern, put down 50 cents on the table, and asked the waiter for three steins
of light beer. (Presumably beer was then 15 cents a glass.) The waiter refused
to fill the order, stating that he was instructed not to serve coloured people.
Because of this humiliating experience the plaintiff sued for damages for
breach of contract and damages in tort. The case ultimately came to the
Supreme Court of Canada. Here is the way Rinfret, J., speaking for the
majority, dealt with the matter (at 142):
In considering this case, we ought to start from the proposition that the general
principle of the law of Quebec is that of complete freedom of commerce. Any
merchant is free to deal as he may choose with any individual member of the
public. It is not a question of motives or reasons for deciding to deal or not to
deal; he is free to do either. The only restriction to this general principle would
be the existence of a specific law, or, in the carrying out of the principle, the
adoption of a rule contrary to good morals or public order.

This could hardly be clearer. A merchant is free to deal or not to deal,
unless there is a specific law decreeing otherwise, and at that time there was
none; or unless he adopts a rule that is contrary to good morals, and at that
24
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time discrimination against a coloured person was not regarded as violating
good morals.
Lest we think that Christie v. York stands alone, I must tell you that there
are other such misguided decisions, some earlier and some later. Thus in
Loew’s Montreal Theatres v. Reynolds (1919), the theatre owner was held entitled
to deny the plaintiff, a coloured man, a seat in the orchestra section since only
whites were permitted to sit there.26 And in Rogers v. Clarence Hotel (1940), the
hotel owner refused to serve the plaintiff, a black man, with a glass of beer on
account of his race and colour.27 The majority of the Court of Appeal of
British Columbia (there was a strong dissent by O’Halloran, J.A.) held that
Christie v. York, with its emphasis on freedom to deal or not to deal,
enunciated the relevant principle and that it should be followed and applied.
Again, in King v. Barclay’s Motel (1960), a black man had been refused
accommodation in the defendant’s motel in Calgary.28 The Court followed
the Christie v. York decision and dismissed the plaintiff’s claim. It noted that in
Alberta there was no statute comparable to the Fair Accommodation Practices
Act, 1954, c 28, of the Province of Ontario. That statute prohibited
discrimination in the field of public accommodation on account of race,
creed, colour, or nationality.
So there we have a number of decisions, all reflecting the spirit of Christie
v. York, decisions which can hardly be said to represent Canada’s finest hour.
If the law were arrested at that hour, if it still expressed the mood and the
policy of today, then assuredly it would not personify justice, and the terms
law and justice would have to be described as distinctly two concepts and not
one. But fortunately the law has moved forward, and in my view Christie v.
York would never be followed today. What then brought about this change?
Many answers might be given to this question. I offer two such: one, a series
of very progressive decisions delivered by the Supreme Court of Canada
during the 1950s; the other, the enactment by Parliament and legislatures of
statutes in support of civil liberties and human rights, of which the most
significant is the Canadian Bill of Rights passed in 1960.29
In the field of human rights the decade of the 1950s was a golden age for
the Supreme Court of Canada. It produced a number of significant decisions
concerning various aspects of individual freedom. The essence of democracy is
the free communication of ideas. Free speech includes the right to advocate
26
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the peaceful adoption of policies with which others may disagree. In other
words, it includes freedom of speech for the dissenter. Over the years the case
for permitting such freedom of speech has been articulated in impressive and
convincing terms by many distinguished persons. Voltaire is surely of that
company, as is John Stuart Mill, and, of course, Mr. Justice [Oliver Wendell]
Holmes, who admonished us to remember that time has upset many fighting
faiths, and that the best test of truth is its ability to get itself accepted in the
competition of the market. In that spirit our Supreme Court dealt with
several cases concerning human rights.
One of these related to what was known as the Quebec Padlock Law: this
was a Quebec statute of 1937 aimed at communist activity.30 It empowered
the Attorney General of that province to make a closing order in respect of
any building that had been used to propagate communism, that term however
being nowhere defined. The amazing thing is that the statute went
unchallenged for twenty years. Finally, in 1957, the Supreme Court of
Canada dealt with that statute in the case of Switzman v. Elbing (1957) and
declared it beyond the powers of Quebec to enact, and hence
unconstitutional.31 The judgment of Mr. Justice [Ivan C.] Rand is particularly
noteworthy. He said that liberty of thought and the right to communicate it
by language are no less vital to man’s mind and spirit than breathing is to his
physical existence. These rights are embodied in his status as a Canadian
citizen and are beyond nullification by a province. The termination of the
Padlock Law by judicial action was, I suggest, a great moment in Canada’s
onward quest for freedom.
Some of the cases before the Court arose from the activities of the sect
known as Jehovah’s Witnesses. As you know, they distribute literature, usually
in the form of pamphlets or leaflets. Some of the literature distributed in
Quebec was strongly anti-Catholic in tone. To prevent this distribution,
municipal by-laws were passed requiring a prior licence or permit from the
Chief of Police. The validity of such a by-law was tested in the case of Saumur
v. City of Quebec (1953).32 Again the judgment of Rand, J. is especially
significant. The language of the by-law, in his view, comprehended the power
of censorship. In despotisms the uncensored printed word was viewed with
fear and wrath. But Canada was not a despotism. Rather it was endowed with
a constitution “similar in principle to that of the United Kingdom.” As such it
embodied the concept of government resting ultimately on public opinion
30
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reached by discussion and the interplay of ideas. “If that discussion is placed
under licence, its basic condition is destroyed: the government, as licensor
becomes disjoined from the citizenry.” The by-law was legislation in relation
to religion and free speech and not in relation to the administration of the
streets. It accordingly had to be declared invalid.
Long years ago, in 1612, to King James I, who was asserting the divine
right of kings, Chief Justice [Edward] Coke said that, “The King ought not to
be under any man, but the King was under God and the law.” Kings and
Premiers and all who sit in the seats of the mighty are indeed under the law.
Whenever the despot, be he king claiming divine right or state asserting
arbitrary powers, makes an attack on liberty, it is the judicial process which
stands forth as the shield and the safeguard of the freedom of the individual.
Keeping pace with the progressive stand of the Supreme Court of Canada
in the 1950s, and perhaps to some degree being influenced by it, our
legislatures and Parliament have erected statutory safeguards for the
protection of human rights. These have taken a variety of forms. Some of
them were concerned with the field of public accommodation. Typically they
provided that “everyone had the right to obtain accommodation or facilities
of any hotel, victualling house, theatre or other place to which the public is
customarily admitted, regardless of such person’s race, creed, religion, colour
or ethnic or national origin.”33 Some statutes were aimed at unfair
discrimination in employment. Seeking the goal of fair employment practices
they too prohibited discrimination on grounds of race, creed, colour, religion,
or national origin. Our own province had enactments of these types, now
combined into a single statute called the Human Rights Act.34 Subject to
certain declared exceptions, it prohibits discriminatory practices based on
race, nationality, religion, colour, sex, age, marital status, or ethnic or national
origin. A Christie v. York incident would find itself in direct conflict with the
express provision of sec. 3 of the Human Rights Act.
Let me say a word about the Canadian Bill of Rights. Enacted in 1960, it
took some years for it to make a significant impact upon the Canadian legal
scene. At first it was regarded with a measure of scepticism. Even in the courts
it failed, with occasional exceptions, to receive broad and sympathetic judicial
treatment. What was needed was a pronouncement by the Supreme Court of
Canada, in bold and unequivocal terms, that the Canadian Bill of Rights
meant exactly what it said; that it enshrined a recognition by Parliament of
33
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certain human rights and fundamental freedoms, to be enjoyed by all
Canadians without discrimination by reason of race, national origin, colour,
religion or sex. That pronouncement came in 1970 in the Drybones case: R. v.
Drybones.35
On the evening of April 8, 1967, in the Old Stope Hotel at Yellowknife
in the Northwest Territories, Joseph Drybones, an Indian, was seen in the
lobby, manifestly and unmistakably drunk. He was charged under a section of
the Indian Act that made it an offence for an Indian to be drunk off a
reserve.36 There are no reserves in the Northwest Territories. The effect of the
section therefore was that an Indian who was intoxicated even in his own
home—“off a reserve”—would be guilty of an offence. But a white man who
was drunk elsewhere than in a public place would not be guilty of anything.
Moreover, even if drunk in a public place he would be subject, under the
Liquor Ordinance of the Northwest Territories,37 to less severe penalties than
an Indian would be under the Indian Act. Did this constitute discrimination
by reason of race?
The answer of the Supreme Court of Canada was a ringing affirmation of
the Bill of Rights. Rejecting the argument that Drybones suffered no
discrimination because he had the same rights as all other Indians, the
majority of the Court declared that the section of the Indian Act denied to
Indians “equality before the law” with their fellow Canadians. It was
legislation that infringed one of the rights in the Bill of Rights; and it was
accordingly declared inoperative.
In the development of law in Canada, Drybones is a landmark decision. I
am not unaware that in the later case of Lavell (Attorney General of Canada v.
Lavell and Bedard [1974]), the Supreme Court of Canada, in a 5 to 4
judgment, rejected the claim of an Indian woman that, under a section of the
Indian Act (12(1)(b)), she had been denied “equality before the law ... by
reason of sex.”38 Under that section an Indian woman who married a nonIndian man lost her status in the Indian band. But an Indian man who
married a non-Indian woman did not lose his status. Was this wrongful
discrimination on the basis of sex, and therefore a violation of the Bill of
Rights? Our Supreme Court said no. The majority said that this case was not
like Drybones. It was concerned only with the “internal regulation of the lives
35
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of Indians on Reserves.” Personally I preferred the judgment of the minority.
But in the present context the point of significance is that even the majority
reaffirmed the decision in Drybones and then sought to distinguish it. So
Drybones still stands, pointing the way, we may hope, to the future.

2. Technicalities and the Law
I move now into another area, one in which critics of the law claim to
perceive a sharp divergence between law and justice. It is the area of
technicalities, and I am bound to acknowledge that the record of the law is
rather spotty here. But I am heartened by a clearly perceptible trend, in
current times, away from technicalities and in the direction of substantial
justice.
What is a technicality? It is not easy to define with precision, for it may
take many forms, but if hard to define, it is at least easy to recognize when
encountered. We know how it arises and how it lives. Its dominant
characteristic is an exaltation of form over substance. It puts procedural rules
ahead of the purpose or object which those rules are designed to attain. It
emphasizes formal legalism even at the expense of the right and justice of the
case.
When a case is decided on the basis of a technicality rather than on merit,
the law itself suffers and is placed in disrepute. So, for example, if a claim is
dismissed because counsel inadvertently forgot to establish that the
intersection of Portage Avenue and Kennedy Street (where the automobile
accident occurred) was in the City of Winnipeg, the defeated plaintiff will not
be alone in regarding the law as a frail and inadequate instrument for the
securing of justice. So too if a man accused of rape escapes conviction only
because Crown counsel had omitted to prove that the victim was not the wife
of the accused. Or too if a case is lost because counsel for the plaintiff forgot
to establish that the adult defendant was the owner of the automobile
involved in the accident.
In all these cases the Court has an essential role to fill. It is to plug the
gap left by counsel’s inadvertence. Does that mean that the judge is taking
sides and ceasing to be impartial? By no means. The judge is not presiding
over a debating contest. His task is not to decide which counsel did the better
job. Rather it is to do justice in the case before him. So if the judge sees that
Crown counsel in the rape case is about to complete his examination of the
female involved, without having asked her if she was the wife of the accused,
the judge in my view is fully justified in reminding counsel of this point.
Similarly if counsel for the plaintiff in a civil action has forgotten to establish
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that the intersection of Portage Avenue and Kennedy Street is in the City of
Winnipeg, the trial judge in my opinion is again justified in intervening to
draw the point to his attention. In that way justice will be done. In any other
way justice will be defeated.
My colleague Mr. Justice [Robert DuVal] Guy has told me of a case in his
office many years ago. It involved a claim against their client, the St. Boniface
General Hospital. The plaintiff’s lawyer launched an action in the County
Court. He named as defendant “The St. Boniface General Hospital”. Now, in
the popular sense he was right, because that’s just how the hospital was
generally known. But in the legal sense he was wrong, or at least inexact,
because the true name of the institution was “Les Soeurs de la Charité de
l’Hôpital Générale de St. Boniface”. The lawyer in the Guy office who was
handling the matter was Rex McCrea. In a pixie-like fashion he filed a
statement of defence reading thus: “In answer to the statement of claim a plea
is entered of nul tiel defendant.”
In other words, there is “no such defendant”. That was thirty-five or forty
years ago, and nothing has been heard of the action since. Mr. Justice Guy
paints an imaginary picture of counsel for the plaintiff telling his client, “It’s
too bad but we’re stuck. They’ve filed one of these nul tiel pleas, so it’s all over
for us.” Alas, that’s how the matter ended.
I venture to suggest that the present-day approach to the treatment of
technicalities is more sensible and more realistic. A very good illustration of
how such matters will be handled is found in a Manitoba case, The Queen v.
Little and Wolski (1973), which went all the way to the Supreme Court of
Canada.39 Two men were charged with theft of two diamond rings, “the
property of Westwood Jewellers Limited, situated at 3298 Portage Avenue in
the City of Winnipeg.” The trial judge had no trouble in concluding that the
two accused had indeed stolen the diamond rings. He said, “I am satisfied
that the accused Little acted as a decoy while Wolski made his way to the jewel
case and removed the rings from the case, after which time both accused fled
the scene.” But the trial judge felt compelled to acquit the accused on the
ground that, while the charge described the owner of the rings as Westwood
Jewellers Limited, the evidence showed that the owner was Westwood
Jewellers (without the “Limited”), or was a Mr. Nuytten carrying on business
as Westwood Jewellers.

39

The Queen v Little and Wolski (1973), 23 CRNS 352; and Little and Wolski v The Queen
(1975), 30 CRNS 90, (1976) SCR 20.

A Judge of Valour 243
In fairness to the trial judge I must indicate that in theft cases ownership
as alleged in the charge is one of the ingredients to be proved at the trial. The
point in question has a long history. If A is charged with stealing Brown’s
cow, and the evidence indicates that it was Robinson’s cow that he stole, can
A still be convicted of having stolen Brown’s cow? Put that way, and assuming
that there are no other circumstances to indicate to the accused the true
nature of the charge, the case for acquittal, albeit on a technicality, becomes at
least understandable. But suppose that A is charged with stealing Brown’s
cow, and the evidence shows that it was Browne’s cow (Brown with an “e” at
the end), surely we then have a mere misdescription of the owner, and an
acquittal in such a case would be hard to justify. When the case reached our
court, my brother Matas, J.A. pointed out that under sec. 512(g) of the
Criminal Code no charge is insufficient by reason only that it does not name or
describe with precision any person, place, or thing.40 The two accused had in
no way been misled or prejudiced by the use of the term “Limited” in the
charge. They had reasonable information to identify the transaction and to
know the offence with which they were charged. In these circumstances an
acquittal would be in direct contravention of sec. 512(g) of the Criminal Code
and would negate the clear intention of Parliament.
Our court accordingly allowed the Crown’s appeal and convicted both
accused. And that decision was later affirmed by the Supreme Court of
Canada.
Less than a year ago Dickson, J., delivering the unanimous judgment of
the Supreme Court of Canada in the British Columbia case of R. v. Harrison
(1976), expressed the contemporary reaction of the judges of that Court—and
I would like to think of the overwhelming majority of all Canadian judges—to
purely technical pleas.41 The point there in issue was whether a notice of
appeal by the Crown was sufficient in form having regard to the person who
signed it. Under sec. 605 (1) of the Criminal Code, a Crown appeal may be
brought by “The Attorney General or counsel instructed by him for the
purpose...” In the Harrison case the notice of appeal had been signed “J.E.
Spencer, Counsel for the Attorney General.” Mr. Spencer’s authority was
derived from a letter bearing the letterhead “Attorney General, Province of
British Columbia”, signed by an official of that Department, Mr. N.A.
McDiarmid, “Director, Criminal Law”. It was argued that Mr. Spencer’s
instructions had to come directly from the Attorney General or the Deputy
Attorney General, otherwise there was no valid appeal.
40
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In rejecting this submission Dickson, J. said:
The tasks of a Minister of the crown in modern times are so many and varied
that it is unreasonable to expect them to be performed personally. It is to be
supposed that the Minister will select deputies and departmental officials of
experience and competence, and that such appointees ... will act on behalf of the
Minister .... Any other approach would but lead to administrative chaos and
inefficiency.

And he added: “Technical challenges to jurisdiction based upon alleged
insufficiency of signature to notices of appeal can be wasteful of time and
money.” The Court held that the Crown’s appeal was in valid form and
should be proceeded with.
I suggest that technicalities are finding more and more difficulty in
winning judicial approval. Form is very properly being subordinated to
substance. In civil cases the rule for judges is that a proceeding should not be
defeated by any formal objection and that all necessary amendments may be
made so that judgment be given according to the very right and justice of the
case.42 And in criminal cases the powers of the court with regard to
amendments can only be exercised after considering whether, having regard to
the merits of the case, the proposed amendment can be made without
injustice being done.43 In increasing measure the dictum that “procedure with
its rules is the handmaid and not the mistress of justice” is receiving judicial
recognition, approval, and application.

3. Women and the Law
The third and last of the subtopics I propose to discuss, women and the
law, is an area in which much change has already occurred and in which there
is intense activity directed towards further change.
It may be well to remind ourselves of just how far we have come. For
under a common-law principle historically recognized in England, husband
and wife were in law one person rather than two. Under the fictional notion
of the unity of the spouses the wife’s legal status was not one of
independence; rather she spoke, acted, and functioned through her husband.
That was the common-law position, though in equity the wife’s separate
existence in respect of her separate estate was recognized. The Married
Women’s Property Act, 1882, effectively put an end to the doctrine of the unity
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of the spouses. But disabilities of various kinds still continued for women,
both married and unmarried.
Near the turn of the century there was much agitation on behalf of
women in the political sphere. We recall in that connection the suffragette
movement. The suffragettes, it has been said, knew that they were yearning for
something and thought it was the vote. The denial to women of the right to
vote was an injustice that clamoured for rectification. But rectification came
all too slowly. Manitoba was the first Canadian province to provide for votes
to women, and that did not come until 1916, just over sixty years ago. Getting
the vote was one thing, but entitlement to hold public office was quite
another. Some of us will remember the contest that took place in the late
1920s concerning the right of women to be appointed to the Senate of
Canada. Was a woman a “person” within the meaning of section 24 of the
BNA Act, the governing section on that matter? No, said the Supreme Court
of Canada. Yes, said the Privy Council, which at that time was still the
ultimate court for Canada.44 There were restrictions operating in other fields
as well. Was a woman, for example, entitled to hold judicial office? There are
a few instances in the England of the l700s of women having held such office,
but these have been described as “exceptional”—which may mean unusual
rather than illegal. In 1917 in Alberta a judgment of a woman who had
recently been appointed a police magistrate for Calgary was challenged on the
ground that, being a woman, she lacked the legal capacity to hold judicial
office. I am glad to say that the Court of Appeal of that province, in a
carefully reasoned judgment, rejected that contention.45 In considering the
common-law position Stuart, J. said that the court could take cognizance of
the current public attitude in regard to the status of women. He concluded
thus:
I therefore think that applying the general principle upon which the common
law rests, namely that of reason and good sense as applied to new conditions, this
court ought to declare that in this province and at this time ... there is at
common law no legal disqualification for holding public office in the
government of the country arising from any distinction of sex.

That is a pronouncement deserving of high marks, especially when made
as long ago as 1917.
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I remind you too that until fairly recently women were excluded from
serving on juries. In Ontario this disability was removed in 1951 and in
Manitoba a short time later.46
I cannot deal with the theme of women and the law without a few words
on the case of Murdoch v. Murdoch (1975) and its aftermath.47 And first we
should be clear on what was in issue in that case and what the Supreme Court
of Canada decided. That Court was not asked to decide that Mrs. Murdoch
was entitled to a half-interest in her husband’s ranch on the simple ground
that she was his wife. Nor did the dissenting judgment of Laskin, J. (now
C.J.C.) rest upon any view that marriage alone would confer such entitlement.
Some of the discussion among laymen (or should I say laypersons) suggests a
degree of misconception on this point.
It is not the law—certainly not yet the law—that one spouse is entitled to a
half-interest in all the assets of the other spouse acquired during the marriage.
Nor did Mrs. Murdoch assert such a claim. Rather her claim rested on the
nature and extent of her contribution over many years to the acquisition of
those assets. A wife’s contribution can take more than one form. It can be
financial, by direct money payments. The majority of the Supreme Court of
Canada upheld the finding of the trial judge that such a financial
contribution had not been established on the facts of that case. Laskin, J. felt
that Mrs. Murdoch did make a financial contribution “that was more than
nominal,” but that was not the main ground on which he based his decision.
For a wife’s contribution can take the form of work and services. It was in that
area that the battle was really waged. The majority of the Supreme Court
affirmed the trial judge’s conclusion that Mrs. Murdoch’s work and services
amounted to nothing more than an ordinary rancher’s wife would do. Laskin,
J. disagreed, describing her labours as extraordinary. Mrs. Murdoch herself
had testified at the trial on what she had done—namely, “haying, raking,
swathing, mowing, driving trucks and tractors and teams, quietening horses,
taking cattle back and forth to the reserve, dehorning, vaccinating, anything
that was to be done. I worked outside with him, just as a man would, anything
that was to be done.” More than that. For five months in every year the
husband was away, working for the Stock Association in the Forestry Service.
In those periods Mrs. Murdoch continued to work on the ranch, but without
her husband at her side. It is not difficult to see why Laskin, J. characterized
Mrs. Murdoch’s labours as extraordinary.
46
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A further point of controversy arose in the Murdoch case. Was there a
common intention between husband and wife that their labours would be
carried on in partnership for their joint benefit? The trial judge was unable to
infer such an intention from the facts before him, and the majority of the
Supreme Court agreed with him. Laskin, J. did not expressly declare that
there was such a common intention but he did say that the evidence was
“consistent with a pooling of effort by the spouses to establish themselves in a
ranch operation.”
The Murdoch case had to be considered by our court in the case of
Kowalchuk v. Kowalchuk (1975) on appeal from a judgment of Chief Justice
[Archibald Stewart] Dewar in the Queen’s Bench.48 In Kowalchuk the trial
judge found that the wife had made a significant contribution to the
acquisition and growth of the farm assets. That contribution resulted both
from her provision of animals (starting with four cows) to the farm operation
and from her personal labours on the farm, which amounted to “more than
the housekeeping chores.” The total farm income was regarded by both
parties “as a single fund” going into “a common purse”. Moreover until the
parties separated, their understanding and intention expressed by their
conduct were in terms of working together for the benefit of both. Clearly the
Kowalchuk case was different on its facts from Murdoch. The trial judge so
found, and, in a judgment written by my brother Hall, J.A., we agreed.
I need hardly remind you that the Murdoch case has brought in its wake a
demand for legislative action to protect a spouse in similar situations. Some
people said: “If it’s the law that marriage itself does not give a right to equality
in the assets, then the law should be changed.” The matter has received the
attention of various law reform commissions, including that of Canada and of
our own province. I think it safe to predict that we are standing on the
threshold of new legislation in this field. What its exact nature will be is
something we do not yet know and concerning which a member of the
judiciary should perhaps not publicly speculate.
There is an interesting and important footnote to the Murdoch litigation.
The first proceedings had arisen on the separation of the parties. They
resulted in a decision that the husband alone owned the entire ranch. More
recently divorce proceedings between them took place. The court is entitled
on such proceedings to make an order for maintenance in favour of the wife,
and the order can be in the form of a lump sum award. The judge on the
48
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divorce proceedings made an award of $65,000 in favour of Mrs. Murdoch.49
So that litigation, assuming there is no further appeal, has had a happier
ending than at first appeared to be the case.
There is just one more matter to which I wish to refer in connection with
the theme of women and the law. It concerns a woman’s right to an abortion
and the conditions or limits pertaining to the exercise of that right. Inevitably
we confront the Morgentaler case, concerning which some degree of
misunderstanding still exists.50
Dr. Henry Morgentaler had been charged with performing an illegal
abortion. Under sec. 251 of the Criminal Code abortion is illegal unless done
by a qualified medical practitioner in an accredited or approved hospital after
obtaining an authorizing certificate from the hospital’s therapeutic abortion
committee stating its opinion that continuation of the pregnancy would be
likely to endanger the woman’s life or health. It was admitted that Dr.
Morgentaler had not followed the procedure of seeking authority from any
hospital committee. At his trial he relied on two defences. One was based on
sec. 45 of the Criminal Code, which protects a person who performs a surgical
operation with reasonable care and skill, the operation itself being reasonable
having regard to the state of health of the patient. The other was based on the
common-law defence of necessity. You will recall that the jury acquitted Dr.
Morgentaler. The Crown then appealed. The Court of Appeal of Quebec
reached the conclusion that neither of the two defences relied on was
available—the one, because sec. 45, a general section, could not displace the
requirements of sec. 251, a specific section dealing with abortion; the other,
because the defence of necessity, if there be one, was not supported by any
evidence in this case. The court allowed the appeal and, exercising a power
given by sec. 613(4)(b)(1) of the Criminal Code, substituted a verdict of guilty
for the jury’s verdict of not guilty. And that quickly evoked a public outcry.
The power was there but no recorded case of its exercise could be found. This
was a first. It also became a last, because in response to the tremendous public
agitation against a court convicting a person of a charge on which a jury had
already acquitted him, Parliament amended the law by removing that power.
Morgentaler launched an appeal to the Supreme Court of Canada against
the decision of the Quebec Court of Appeal. In due course that appeal was
dismissed on a 6 to 3 division. The opening lines of the judgment of my
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former colleague Dickson, J., one of the majority judges, are worth quoting.
He said:
It seems to me to be of importance, at the outset, to indicate what the court is
called upon to decide in this appeal and, equally important, what it has not been
called upon to decide. It has not been called upon to decide, or even to enter,
the loud and continuous public debate on abortion which has been going on in
this country between, at the two extremes: (i) those who would have abortion
regarded in law as an act purely personal and private, of concern only to the
woman and her physician, in which the state has no legitimate right to interfere;
and (ii) those who speak in terms of moral absolutes and, for religious or other
reasons, regard an induced abortion and destruction of a foetus, viable or not, as
destruction of a human life and tantamount to murder.

That was what the Court was not called upon to decide. What it did have
to decide was the availability of the two defences on which Dr. Morgentaler
relied. The majority concluded that these defences were not available, sec. 45
not having any application to abortion, a subject specifically and fully covered
in sec. 251, and the defence of necessity not having any support in the
evidence. The minority of three judges, whose views were expressed in the
judgment of Chief Justice Laskin, took the opposite view. They declared that
both defences were available to Dr. Morgentaler and had in fact been
established, that his appeal should therefore be allowed and the jury’s verdict
of acquittal restored. But in law it is the majority judgment which counts.
In law perhaps, but not necessarily in the court of public opinion. The
aftermath of the decision of the Supreme Court of Canada revealed a deep
sense of disquiet among the public, accompanied in many cases by outright
expressions of dissatisfaction with the majority judgment. Dr. Morgentaler, in
jail as a result of the decision, was regarded by many sections of the public as a
kind of folk hero and certainly not as a criminal. The jury’s acquittal of him
was probably at the base of this attitude. But further prosecutions for illegal
abortions were launched against him. His defence now was necessity, a
defence that had not been legally foreclosed against him by the earlier
decisions. Twice more he was acquitted by a jury. These acquittals may
indicate one of three things. First, that the jury believed that Dr. Morgentaler
could not comply with the abortion law on account of necessity. Secondly,
they may indicate public dissatisfaction with the abortion law. Or thirdly, they
may simply reflect the jury’s refusal to brand Dr. Morgentaler’s conduct as
criminal. Last month [December 1976] the Attorney General of Quebec
announced that there would be no more prosecutions of Dr. Morgentaler. At
the same time he called upon the Minister of Justice, the Hon. Ron Basford
(who had released Dr. Morgentaler from prison) to amend the provisions of
the Criminal Code relating to abortion. Dr. Morgentaler applauded that
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request, saying that he too had for a long time been urging that these
provisions be amended. But one may question whether the Attorney
General’s desired amendment and that of Dr. Morgentaler would be heading
in the same direction. In the meantime the law remains as it was.

III. CONCLUSION
Here then are three aspects of the theme, “Law and Justice: Two
Concepts or One?” In my treatment of the theme I have not hesitated to
portray the errors and the limitations of the legal system and the judicial
process. But I have done so in the spirit of Mr. Justice Holmes, who said that
one may criticize even what one reveres. To express dissatisfaction with what
exists need not connote either cynicism or despondency. Rather it may be the
dissatisfaction which is purposeful and continuous because the goal is high. In
quests of this kind, man’s portion is the road and not the goal. Performance
will often lag behind aspiration.
But the aspiration is there and it should not be forgotten or thrust aside.
In the spirit of that aspiration I would give to the question posed in my theme
a cautious and qualified answer—that law and justice are not two concepts, but
in the main are one. To make them truly one is a task for many people—not
least of all, for judges who look to the spirit and not the letter of the law, for
lawyers who take pride in their profession as an instrument for civilized and
orderly living, for law teachers speaking and writing objectively on the law
without fear except of error, and for law students who will have the wisdom to
see the profession as something more than a vehicle for attaining material
wealth, but as a medium for the realization of the ideal of the free man in a
free society. All these have an honourable role to play, and perhaps the future
belongs to them.

12
From the Balancing of Rights to an
Illusory Retirement

It has been an eventful hundred years. When it started the world was quite
a different place to live in. It was a world without motor cars, radio, television,
aeroplanes, mixmasters, and certainly without computers. Those hundred years
witnessed a massive expansion of material things of all kinds and descriptions.
They witnessed as well two great wars, a great depression, and a terrible
holocaust.
But it is 1982 and we are here. May I express the hope that we may
continue to be here for a good while yet and that life for us may be pleasant,
useful, and creative. And may I express the further hope that as we move into the
next century we may in increasing measure find a world of justice, a world of
tolerance, a world of tranquillity, a world of peace.
[From notes for a speech, “The Weidman Centenary,” 1982]

P

eople asked me in spring 1983, when I was about to leave my post as
Chief Justice, “What is the dominant thought in your mind as you
prepare for retirement?” I responded in a simple sentence: I
approach my retirement with curiosity. As we say, “That’s that.”
As I look back upon my life, here set forth somewhat sketchily, as I
review its major events, both the good and the bad, I conclude that a fair
assessment of it warrants a favourable verdict. It has been an active life,
with not many wasted years. Above everything else it has not been dull.
And in the things that count the most I have been extraordinarily lucky.
I take two examples. I could cite more but I do not need to, because
the two selected are fundamental in character. They are (1) my marriage
and (2) my vocation. In both cases the decision I made was not in the
nature of a first choice. In both cases the second choice, forced on me by
the unavailability of my first choice, proved to be better, infinitely better,
than the first choice could possibly have been. When destiny decreed that
I should ask a girl out on what would be my first date, and I responded by
phoning a girl I knew, it was nothing but sheer luck that this girl was busy
on the evening in question and could not accept, thus compelling me to
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make a second choice. My second choice was Brownie Udow, and no man
could ever be luckier. So too, when the Rhodes Scholarship Selection
Committee urged me to abandon the objective of becoming a professor of
Latin and Greek and to give them a second choice, my response was that
my second choice would be law. Again, no man could have been luckier.
Despite my affection for universities and my esteem for the professors who
work in them, the academic life could never have provided me with the
interest, the stimulation, and the opportunities which came to me through
law and the judiciary.
I have been fortunate in that my family has been made up of a galaxy
of stars, not just my own children—Martin and his wife, Roxy, Susan and
her husband, Bill Galloway, and Phyllis and her husband, Dr. Bill
Shragge, now adults with fully engaged lives and careers of their own—but
also my ten grandchildren who, besides being endowed with the gift of
normalcy, possess gifts of character, intelligence, understanding, and great
personal charm. My dear wife, Brownie, has always urged me to avoid
complimentary references to her in my speeches or writings. If I feel I must
say something nice, let it at least be done with appropriate restraint. I will
try for such restraint, but it will not be easy.
She is a person of intelligence and sound judgment. If I needed an
opinion on any subject of human relationship I would prefer Brownie’s
over any other. For Brownie’s would be rooted in common sense, an oldtime virtue whose utility today is as good as it ever was. She has a deep and
sincere interest in people. How often over the years have I seen Brownie
engaged in conversation with another person, and giving her whole
attention to that person and to the subject of their conversation. Not as
might be the case with some persons, would there be a pretence of interest
without the actuality of it. For the duration of that conversation Brownie
would truly be absorbed in the occurrence of it. And I can tell you that she
would be acting with the utmost sincerity.
I must not forget the admonition to exercise restraint. I can do so only
by cutting short my assessment. This is a person of intelligence, character,
and personality. Mr. Justice Holmes said of his wife: “For sixty years she
made life poetry for me.” Well may that sentiment be applied to Brownie
and to our lives together.
After retirement from the Bench, I acted as counsel for Aikins,
MacAulay & Thorvaldson, Winnipeg’s largest law firm and just
incidentally one in which my son Martin is a lawyer and senior partner. I
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served as a one-man inquiry commission dealing with an alleged conflict of
interest on the part of Wilson Parasiuk, a cabinet minister in the
Manitoba government of Premier Howard Pawley. I served as chairman of
a board of seven persons examining whether members of two Indian
Bands had suffered mercury poisoning, and if so, granting appropriate
awards to them from a fund specifically set up for that purpose. In this
occasional arbitration work sometimes I’m the sole arbitrator, and that
makes me feel once again like a Queen’s Bench judge. Recently I was
chairman of a three-member board of arbitration, and that made me feel
like a judge of the Court of Appeal again, indeed, like a chief justice.
When I retired from the Bench I also offered to retire from the board
of governors of the Hebrew University. I received a reply from the
president telling me that now that I had time on my hands the university
expected me to devote even more of that time to its needs. I am happy that
I can still be doing something useful in Jewish life, something that is not
politically controversial.
*****
Perhaps the most widely discussed of Sam Freedman’s cases of the
1970s was Regina v Carswell (1974)1, which became the subject of a
controversial appeal, Harrison v Carswell (1975),2 to the Supreme Court
of Canada. The case involved the relatively new phenomenon of a
union on legal strike picketing a workplace located in a large shopping
mall. When Sophie Carswell, a unionized employee of Dominion
Stores, refused to obey an order from the shopping centre manager,
Harrison, to stop picketing on what the firm declared was “private
property,” the police charged her with trespassing, and she was
subsequently convicted.
The key legal issue became the conflict between the traditional,
common-law concept of private property on the one hand and the right
to strike on the other; but the twist in the matter was the post-1960s
development of shopping malls, places frequented by the public—and,
in the pursuit of business, the more public the better—but privately
owned and managed. The Freedman judgment shows an uncommon
1
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awareness of labour’s essential need for a fair and equal representation
of its cause in a labour-management dispute. “Peaceful picketing,”
Freedman said, “deserves better” than the restrictions placed upon it by
the property owners and the lower court.
In the judgment, Sam Freedman concluded:
I have accordingly reached the conclusion that in the conflict between the property
right of the owner in the sidewalk and the policy right of the employee to engage in
peaceful picketing in the course of a lawful strike, the latter right should prevail. It
seems to me that considerations both of public policy and good sense dictate such a
conclusion.

On appeal of this decision, the majority of the Supreme Court
judges again did not agree with Sam Freedman and his colleagues. By a
6-3 decision they reversed the Manitoba Court of Appeal. The majority
decision, written by Brian Dickson, himself formerly a colleague of
Sam’s on the Manitoba Court, found the Peters case3 to be
indistinguishable and governing. Bora Laskin, writing the minority
opinion, once again agreed with Freedman, adopting his reasons and
adding comments about the Peters case. A key issue became the power
of the Supreme Court to rework the “ancient common-law concept of
trespass to property in order to take proper account of such modern
developments as public shopping centres and collective bargaining
legislation.”4 Laskin, like Freedman, recognized the necessity for the law
to deal with new and changing social conditions.5 He wrote:
It seems to me that the present case involves a search for an appropriate legal
framework for new social facts which show up the ineptness of an old doctrine
developed upon a completely different social foundation. The history of trespass
indicates that its introduction as a private means of redress was directed to breaches of
the peace or to acts likely to provoke such breaches. Its subsequent enlargement
beyond these concerns does not mean that it must be applied on what I can only
characterize as a level of abstraction which ignores the facts.
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While Dickson recognized that it was within the power of the
Supreme Court to alter the fabric of Canada’s law, he believed that the
Court must play a more constrained role. His judgment stated:
The submission that this Court should weigh and determine the respective values
to society of the right to property and the right to picket raises important and difficult
political and socio-economic issues, the resolution of which must, by their very nature,
be arbitrary and embody personal economic and social beliefs.6

The changes, he believed, must come about through legislation
passed by elected representatives, and not through the courts. Dickson
also maintained that legislation had long drawn lines on the extent to
which picketing was allowed on private property. He added: “AngloCanadian jurisprudence has traditionally recognized, as a fundamental
freedom, the right of the individual to the enjoyment of property and
the right not to be deprived thereof, or any interest therein, save by due
process of law.”7
A few years later, speaking to law students at the University of
Manitoba, Sam used the Carswell case to make a point about judicial
bias. In the cases before them, he said, judges have a tendency to come
to their conclusion early on in the proceedings; what they do later on is
try to justify that conclusion. Therefore, not surprisingly judgments
reflect the bias of judges. Citing his experience in the Carswell case as
an example, he mentioned that it had been one of his former
colleagues from Manitoba, Judge Brian Dickson, who found in favour
of property rights. “But then,” Sam added after a pause, “he has so
much of it.”8
Another key thread in judgments through the 1960s and into the
early 1980s followed the line of constitutional law. Several cases
concerned the hunting and fishing rights of Aboriginal peoples in
Manitoba; a key case touched on the issue of French-language rights in
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the province; and a final case, in 1981, played a role on the national
scene, in Trudeau’s efforts to repatriate the Canadian constitution.
The decisions in two Aboriginal cases, Regina v Daniels9 and Regina v
Roulette,10 were delivered on the same day, April 25, 1966, and dealt
with the same issue. A key question was a clash between a Manitoba
provincial law, in the form of the Manitoba Natural Resources Act,
and a federal law, the Migratory Birds Convention Act. In Daniels Sam
Freedman took a dissenting position, and the Supreme Court, on
appeal, upheld the majority view by a split decision. In the appeal to
the Supreme Court, one of the dissenting judges, Emmett Hall, quoted
passages from the Freedman judgment, stating that he was in “full
agreement” with him.11
Shortly after he retired as judge and chief justice, Sam Freedman
was asked by an interviewer to say which of his judgments in particular
stood out for him above all the rest. “That’s not easy, if you will allow
me to say,” Sam said. But he went on to cite two judgments delivered
late in his career, both of them constitutional matters: Reference Re
Questions Concerning the Amendment of the Constitution of Canada
(1981);12 and Forest v Attorney-General of Manitoba and Attorney-General of
Canada (1979).13
My judgment in the constitution case would be one in which I take
the most pride. The part of it that I would stress would be my analysis of
prior dealings of the court with the issue of conventions developing into
law. My conclusion was that there had not been a strong enough pattern
established to constitute a full-fledged convention ready to be evolved into
a law. I said we were on our way towards that goal, but had not arrived
there as yet. The Forest case, dealing with the language laws of Manitoba, is
a judgment which I can point to without a sense of shame, or anything
like that.

9
10

11
12
13

(1966), 57 DLR (2d) 365, 56 WWR 234.
Unreported. See Cameron Harvey, ed, Chief Justice Samuel Freedman: A Great Canadian
Judge (Winnipeg: The Law Society of Manitoba, 1983) at 108, 195.
Ibid at 110.
[1981] 2 WWR 193, 7 Man R (2d) 269; see Appendix II, at page 277.
[1979] 4 WWR 229, 47 CCC (2d) 417.
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After making these brief points in an interview, Sam Freedman said:
“There are others. But I don’t think there’s any point in praising my
judgments in this manner. Let’s turn to something else.”
In the 1980 constitutional case, which came in response to a
proposal for patriation of the Constitution made by Prime Minister
Trudeau, Freedman’s judgment typically included a brief history lesson
and illustrated an acute sense of the complexities of the dispute that
surfaced after what he astutely referred to as “the last (or should I say
the latest?)” of the attempts to find an “amending formula.”
On appeal the Supreme Court of Canada affirmed the Manitoba
decision in Concerning the Amendment of the Constitution, although it did
not elaborate on the consequences for other intervening legislation
enacted only in English.14 The Supreme Court would say, on the matter
of what makes for a “convention”, “We respectfully adopt the
definition given by the learned Chief Justice of Manitoba, Freedman
C.J.M. in the Manitoba Reference...”15 And almost fifteen years later,
in a new edition of The Dictionary of Canadian Law, Daphne A.
Dukelow and Betsy Nuse continued to use the same Freedman
definition for both the “constitutional convention” and “convention”
entries.16
Although the long-suffered constitutional crisis would have many
another day in court, the Manitoba Court of Appeal was the first court
to rule on the struggle between the provinces and the federal
government over the Constitution.
After the Forest case, Sam Freedman wrote to his friend, Supreme
Court Justice Bora Laskin, who at the time was in a hospital in
Vancouver, recovering from a recent surgery—“a third operation in less
than two months.” Sam remarked: “I am personally sorry that you were
not able to be on the Court when our French language case was being

14

15

16

[1979] 2 SCR 1032, 2 Man R (2d) 109. See Barry L Strayer, The Canadian Constitution
and the Courts: The Function and Scope of Judicial Review (Toronto: Butterworths, 1988)
at 266–67.
For the Supreme Court decision, see Reference re Questions Concerning
Amendment of the Constitution of Canada as set out in O.C. 1020/80 (1981) (sub
nom. Resolution to Amend the Constitution of Canada, Re) [1981] I SCR 753,
[1981] 6 WWR l.
Daphne A Dukelow & Betsy Nuse, The Dictionary of Canadian Law, 2d ed (Toronto:
Carswell, 1995) at 235, 253.
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argued earlier this month. Your absence left a visible and serious
gap.”17
*****

Fig. 10

Mine has been, as it turns out, a kind of illusory retirement. I don’t
work evenings; I don’t work weekends. That is the main distinction from
what occurred before. In my work with Aikins, MacAulay & Thorvaldson
17

Letter from Sam Freedman to Bora Laskin (23 October 1979), Winnipeg, Provincial
Archives of Manitoba (box 92, file no 4).
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I deal mainly with the litigation lawyers. In practice my function is to
advise the firm’s young lawyers on legal questions, give them my opinions,
help them over rough spots, and generally steer them in the right
directions. This firm draws the best students available each year. There are
a lot of sharp minds here. I have to maintain the illusion that I know more
about this work than they do. It’s not always easy, and how long I can
continue to maintain that illusion, I don’t know. In any case, I enjoy what
I’m doing. It has presented me with a task in hand every day. I don’t have
to wake up to the mournful experience of saying, “What am I going to do
today?” I have law work to do, so there is no question, and there is no
boredom. I find it an exciting thing to be continuing in the law, albeit in a
different capacity from that in which, over a long career, I had previously
been engaged.
My life work as lawyer and judge (nineteen years as a lawyer prior to
my retirement, thirty-one years as a judge, fifty years in all) led to other
avenues of interest and endeavour. Thus it was at least partly because I was
a judge that I was invited to assume offices of leadership in the University
of Manitoba and the Hebrew University of Jerusalem. So too with the
invitation to be the commissioner on the run-through inquiry. The
government wanted a person of independence and impartiality, and the
judiciary was the ideal place in which to find such a person. And so it has
been, in regard to other aspects of my life.
I love the judicial role, and I still cherish it, even though I’m no longer
doing it. It is an important, necessary role in our society. Not everyone
possesses the judicial temperament, though. You have to have a balanced
approach to life and be able to listen to the other side. Those abilities,
combined with the right intellectual equipment, will produce a superior
judge. For most of us, this is an aspiration, rather than an attainment. But
although I revere my profession, I am aware of its shortcomings. I know
that it is administered by human, fallible men, and that it has
imperfections, but I have a deep reverence for law and the judicial process.
Several areas of the law particularly call for reform, and many of them
have been the subject of investigation by one or another of law reform
commissions set up in recent years. The courts themselves can cling to the
laws as they are, or they can interpret laws more widely, responsive to
change, growth, and adaptation. I hold to the latter view. Going back to
what Roscoe Pound, former Dean of the Harvard Law School, and
internationally recognized as an ornament of the legal profession, said
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about the law in general: our courts must be stable, but they must not
stand still.
If my approach of philosophy as a judge had to be expressed in a few
words, while standing on one foot as it were, I would say that my
philosophy was to prefer substance over form, to recognize that procedure
with its rules is the handmaid and not the mistress of justice, to remember
that procedural rules are an avenue to the attainment of justice and that
they should never be a roadblock. I like to think that I am a liberal. I do
not regard it as a term of abuse but as a badge of honour. It is a difficult
principle to define, but I believe it has to do with recognizing the worth of
an ordinary individual and personality, and aspiring to bring a harmony
between law and justice.
If any young man should ever ask me my advice about choosing law as
a profession, I would tell him that if he sought rewards of great wealth, the
law was not its best source; that if he expected a life that would be easy,
unmarked by study and toil, the law was not for him; that if he expected
supreme mastery of his profession, he would be disappointed because in
law perhaps more than in other professions, what one knows is always so
measurably less than what one needs to know. Performance lags behind
aspiration, and man’s portion is the road and not the goal. But to travel
that road on which great men of a great profession have travelled before
him—Mansfield and Story, Jessup and Marshall, Holmes and Cardozo,
Erskine and Marshall Hall and Clarence Darrow—can be a stimulation, an
enrichment, and a high and satisfying adventure. Among the people in the
field of law who have had the greatest influence on me I would
acknowledge the influence of great names like Lord Denning, an
innovative judge who has helped to shape the law. Or Mr. Justice Cardozo,
whose judgments of luminous felicity provide us with a happy blending of
the law and literature.
As I have always pointed out, and as I hope I have shown, my judicial
philosophy has consisted of four attributes: that reverence for the judicial
office, which I have mentioned; a desire to maintain contact with the
world beyond the judiciary; a recognition that life is not always grim, that
there is a lighter side; and a strong allegiance to Canada. A personal point
of importance is that in all of my various areas of endeavour I believe I was
able to function without any compromise of my integrity. This was so
because the things I was called upon to do did not involve conflicting
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loyalties but rather concentric loyalties—to being both a good Jew and a
good Canadian.
I have always had a public love affair with Canada. In assessing
Canada, though, I must guard against a double danger. One is the danger
of romanticizing on the theme, of yielding to uncritical, fulsome praise. So
let me acknowledge at once that Canada, like law, lawyers, and judges, has
had its blemishes, its hours of shortened vision, its mistakes and its fools.
That is to say, it is human. And the other danger is to adopt the cynicism
of the worldly wise critic, to play the role of the perpetual fault-finder, the
eternal kicker, the person who regards everything Canadian as necessarily
inferior simply because it is Canadian. I find no allurement whatever in
this kind of inverted patriotism, of patriotism in reverse.
Rather I like to think of Canada at its best, a Canada which aspires to
be tolerant of everything except intolerance, which rejects the dislike of
the unlike, which prefers the role of moderation to the counsel of
extremism, a Canada which has accepted the goal of multiculturalism, a
Canada in which two founding races and a variety of other races or ethnic
groups are making their contribution to the common treasury of
Canadian citizenship.
And no less a part of my continuing philosophy is a recognition of the
importance of a free society and of the rule of law as one of the
instruments for the attainment of such a society. More than half a century
ago, in my law school days, I was struck by a passage in Will Durant’s The
Mansions of Philosophy. I went back to it recently. It still has a message for
those who believe in the rule of law. Durant said:
Here are two men disputing: one knocks the other down, kills him, and then
concludes that he who is alive must have been right, and that he who is dead
must have been wrong .... Here are two other men disputing: one says to the
other, “Let us not fight—we may both be killed; let us take our difference to some
Elder of the tribe, and submit to his decision.” It was a crucial moment in
human history! For if the answer was “No,” barbarism continued; if it was “Yes,”
civilization planted another root in the memory of man: the replacement of
chaos with order, of brutality with judgment, of violence with law.

In those words the author is identifying and paying tribute to the role
of third-party judgment, to the instrument of peaceful arbitration. Indeed,
without expressly saying so, he is defining the function of a judge and the
nature of the judicial process. It is only a short step from the elder of the
tribe informally arbitrating the dispute between the two tribesmen, to the
judge, formally on the Bench, trying to resolve the issue or dispute
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between contending litigants, and in that process seeking justice according
to law. In a free society based on the rule of law, the courtroom, no less
than parliament itself, is a citadel and a sanctuary of our democratic faith.
The task of building such a society is never ended. It must be pursued
with a sense of dissatisfaction—not the dissatisfaction which springs from
despondency or which is rooted in cynicism, but the dissatisfaction which
is continuous because the goal is high. To that task we should address
ourselves with steadfastness, with fidelity, and with high-hearted resolve.
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This copy of the letter of clemency was provided by Library and Archives Canada.
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Appendix II
Reference re: Amendment of Constitution of
Canada
IN THE MATTER OF An Act for Expediting The
Decision of Constitutional and Other Provincial Questions, King
Chapter C180, C.C.S.M.;
AND IN THE MATTER OF a Reference pursuant thereto
by the Lieutenant Governor in Council to the Court of Appeal for
Manitoba, for hearing and consideration, the questions
concerning the amendment of the Constitution of Canada as set
out in Order-in-Council No. 1020/80.
[1981] M.J. No. 95
117 D.L.R. (3d) 1
[1981] 2 W.W.R. 193
7 Man.R. (2d) 269
7 A.C.W.S. (2d) 329
Manitoba Court of Appeal
Freedman C.J.M., Hall, Matas,
O'Sullivan and Huband JJ.A.
Heard: December 4, 5, 8, 9, 1980.
Judgment: February 3, 1981.
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Counsel:
John J. Robbinette, Q.C., John A. Scollin, Q.C. and R. Dale
Gibson, for the Attorney-General for Canada.
A. Kerr Twaddle, Q.C., Douglas A. J. Schmeiser and Brian F.
Squair, for the Attorney-General for Manitoba.
Colin K. Irving, Peter S. Martin and Jean K. Samson, for the
Attorney-General for Quebec.
David M.M. Goldie, Q.C., Kenneth M. Lysyk, Q.C., and E.
Robert A. Edwards, for the Attorney-General for British Columbia.
Gerald R. Foster, Q.C., Arthur J. Currie and Ian W.H. Bailey, for
the Attorney-General for Prince Edward Island.
Ross W. Paisley, Q.C. and William Henkel, Q.C., for the
Attorney-General for Alberta.
James L. Thistle and John J. Ashley, for the Attorney-General for
Newfoundland.
D'Arcy McCaffrey, Q.C., and M.B. Nepon, for the Four Nations
Confederacy Inc.

Separate reasons for judgment were delivered by Freedman C.J.M.,
Hall, Matas, O'Sullivan and Huband JJ.A.
1
FREEDMAN C.J.M.: Canada is a sovereign nation. It is so
recognized throughout the world. But one vestige of colonialism still
adheres to her national status, namely, that she is unable to amend her
constitution. Such an amendment can only be made by the Parliament of
the United Kingdom. The procedure for securing a desired amendment is
for the Senate and House of Commons, in parliament assembled, to pass a
resolution for a Joint Address to Her Majesty the Queen requesting Her
Majesty to cause to be laid before the Parliament of the United Kingdom a
measure embodying the amendment. The measure in question will then in
due course be enacted by the parliament of the United Kingdom.
2
Some say that the vestigial badge of colonialism, rightly considered,
does not really detract from Canada's sovereignty. For, they point out, the
restriction on the amending power is not something imposed upon
Canada by the United Kingdom, but is entirely self-imposed by Canada.
Let Canada come to Her Majesty the Queen with a request for the last
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British North America Amendment Act, that request would be granted,
and Canada would emerge as a completely sovereign nation, capable
thereafter of amending her own constitution at her own time and in her
own way. The difficulty heretofore has been in securing agreement among
the 11 jurisdictions (the Federal power and the 10 Provinces) on a suitable
amending formula.
3 Whether Canada's slightly diminished sovereignty is more a matter of
appearance than of fact is something on which I need not linger. Even an
appearance of incomplete sovereignty is something that calls for
correction. This is especially so when it is realized that the process of
effecting a change in the appearance is itself fraught with difficulty. So one
should not underestimate the importance or the gravity of the
constitutional problem here involved.
4
In his chapter on "Constitutional Law in Great Britain and the
Commonwealth Countries" contained in his book entitled "Judicial
Review in the English-Speaking World", 3d ed., 1965, Professor Edward
McWhinney summarized the Canadian constitutional situation in the
following words:
P. 9 "Since the Constitution of Canada, as enacted by
the United Kingdom Parliament in 1867, contained
no provision for its own amendment, any
amendments have accordingly had to be affected over
the years by resort to the United Kingdom
Parliament. In fact there developed over the years an
elaborate set of conventional rules governing the
making of such amendments. The United Kingdom
Parliament, it was said, would act only at the request
of the national Parliament of Canada, though there
was considerable conflict of authority and practice as
to what degree, if at all, the national Parliament of
Canada was bound to consult the provinces prior to
making requests to the United Kingdom Parliament
for amendments. In 1949, moves began for the
devising of a procedure for amendment of the
Canadian Constitution, to be located and operated
wholly within Canada. These moves were partially
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realized by a constitutional amendment passed by the
United Kingdom Parliament in 1949 at the request of
the Canadian government, but the successful
completion of the whole project seems now to have
been postponed indefinitely, owing to difficulty in
obtaining any agreement between the national
government and the provinces as to the exact nature
of the final procedure for amendment to be adopted
for the future".
5
In the intervening 15 years since those words were written further
attempts were made to find an amending formula that would be
acceptable both to the Federal authority and to the Provinces. The last (or
should I say, the latest?) of such attempts occurred during the summer of
1980 when The Continuing Committee of Ministers on the Constitution
was instructed by First Ministers to attempt to reach consensus on an
amending formula, along with 11 other items of constitutional reform.
But no consensus on an amending formula was reached.
6
It is against this background of events that on October 2, 1980 the
Prime Minister of Canada introduced into the Parliament of Canada a
"Proposed Resolution for a Joint Address to Her Majesty the Queen
respecting the Constitution of Canada". This was followed, on October 6,
1980, by a motion introduced in the House of Commons by the minister
of Justice of Canada to establish a Special Joint Committee of the Senate
and the House of Commons
"to consider and report upon the document entitled
'Proposed Resolution for a Joint Address to Her
Majesty the Queen respecting the Constitution of
Canada' published by the Government on October 2,
1980, and to recommend in their report whether or
not such an Address, with such amendments as the
Committee considers necessary, should be presented
by both Houses of Parliament to Her Majesty the
Queen".
7
The object of the Proposed Resolution for a Joint Address is to
patriate the Canadian Constitution - that is to say, to bring it home to
Canada and to make Canada the only place where the Constitution can
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be dealt with in the future. The Resolution requests Her Majesty "to cause
to be laid before the Parliament of the United Kingdom a measure
containing the recitals and clauses hereinafter set forth". Then follows
Schedule A, which is an Act to amend the Constitution of Canada.
Section 4 of that Act declares that it may be cited as the Canada Act.
Section 1 of the Canada Act enacts the Constitution Act, 1980, which is
set out in Schedule B thereto. Section 1 further declares that the
Constitution Act, 1980 shall have the force of law in Canada and shall
come into force as provided in that Act. Two features of the Constitution
Act, 1980 should be especially noted. One is that the Act contains a
"Canadian Charter of Rights and Freedoms". The other is that it also
contains an interim amending procedure as well as provisions for
amending the Constitution over the long term.
8 On October 24, 1980 the Government of the Province of Manitoba,
declaring its concern as to whether amendment to the Constitution of
Canada affecting Provincial powers, rights and privileges can be made by a
Joint Address alone or requires, in addition, the agreement of the
Provinces, enacted Order-in-Council No. 1020/80, by which, pursuant to
An Act for Expediting the Decision of Constitutional and other Provincial
Questions, C.C.S.M. Cap. C180, it referred three questions to this Court
for hearing and consideration. These questions are as follows:
"1.

2.

If the amendments to the Constitution of Canada
sought in the 'Proposed Resolution for a Joint
Address to Her Majesty the Queen respecting the
Constitution of Canada', or any of them, were
enacted, would federal-provincial relationships or the
powers, rights or privileges granted or secured by the
Constitution of Canada to the provinces, their
legislatures or governments be affected and if so, in
what respect or respects?
Is it a constitutional convention that the House of
Commons and Senate of Canada will not request Her
Majesty the Queen to lay before the Parliament of the
United Kingdom of Great Britain and Northern
Ireland a measure to amend the Constitution of
Canada affecting federal-provincial relationships or
the powers, rights or privileges granted or secured by
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3.

the Constitution of Canada to the provinces, their
legislatures or governments without first obtaining
the agreement of the provinces?
Is the agreement of the provinces of Canada
constitutionally required for amendment to the
Constitution of Canada where such amendment
affects federal-provincial relationships or alters the
powers, rights or privileges granted or secured by the
Constitution of Canada to the provinces, their
legislatures or governments?"

9
On the same day, upon the application of counsel for the AttorneyGeneral for Manitoba, I made an Order for Directions which, among
other things, directed that the three questions be heard and considered by
this Court at a sitting commencing on Thursday, December 4, 1980, at
9:30 o'Clock in the forenoon. The Order further directed that the
Applicant, by registered mail, serve notice of the hearing upon the
Attorney General of Canada and the Attorney-General of all the
Provinces, other than Manitoba. In the result appearances were filed by
the Attorney General of Canada, who took the position that the
questions, if answered at all, should be answered in the negative, and by
the Attorneys-General of Quebec, British Columbia, Prince Edward
Island, Alberta, and Newfoundland, who took the position, supporting
Manitoba, that the questions should be answered in the affirmative.
10 Subsequently on an application made by Four Nations Confederacy
Inc. (the successor of the Manitoba Indian Brotherhood) I directed that
that body be given notice of the hearing, thereby entitling it to be heard
thereon. (Vide, Section 4(1) of "An Act for Expediting the Decision of
Constitutional and other Provincial Questions," supra.) At the hearing of
the Reference counsel for this Indian group, in his helpful submission,
aligned himself with the position taken by the appearing Provinces,
submitting that the three questions should be answered in the affirmative.
11
Before proceeding with the consideration of the three questions I
deem it useful to define the boundaries within which our inquiry should
be conducted. Those boundaries are best defined negatively - that is to say,
by indicating what does not fall within their scope. And clearly what does
not fall within their scope is the political wisdom or unwisdom of what is
contained in the Joint Address. The attempt by the Federal power to
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patriate the constitution unilaterally may be an act of high statesmanship
or of political folly. That is not a determination that we are called upon to
make. Indeed during the very period when we were hearing this Reference
and still continuing since then, the Special Joint Committee of the Senate
and the House of Commons, referred to above, has been holding its
hearings, publicly televised, on the matters referred to in the Proposed
Resolution for a Joint Address. But the proceedings and objectives of that
Committee differ sharply from ours. The members of that Committee are
concerned, deeply and properly I would add, with questions of policy and
wisdom. Unilateral patriation of the Constitution of Canada may be
regarded by them as wrong, undesirable, unwise. Or, on the other hand, it
may be regarded as correct, necessary, and desirable. What the ultimate
recommendations of that Committee may be I have no means of knowing
and no disposition to guess. It is enough to say that the role of that
Committee provides a clear contrast with that of this Court. We are
concerned not with the wisdom or policy of the Proposed Resolution but
only with its constitutional legality. We continue to function on this
Reference as a court of law.
12

I turn now to Question 1. For convenience I re-state it here.
"1.

If the amendments to the Constitution of Canada
sought in the 'Proposed Resolution for a Joint
Address to Her Majesty the Queen respecting the
Constitution of Canada', or any of them, were
enacted, would federal-provincial relationships or the
powers, rights or privileges granted or secured by the
Constitution of Canada to the provinces, their
legislatures or governments be affected and if so, in
what respect or respects?"

13
A threshold problem must first be considered, namely, should this
question be answered at all? Counsel for the Attorney General of Canada
points to "the tentative nature of the contents of the proposed Resolution"
and submits that any answer we might give would therefore be "speculative
and premature".
14 In my view there is merit in this submission. The proceedings before
the Joint Committee have already led to public declarations by the
Attorney General of Canada that amendments to the subject matter of the
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proposed Resolution will be made. Indeed one of the undoubted purposes
of the deliberations of the Joint Committee is to examine the proposals set
forth in the Constitution Act, 1980 and to recommend such changes
therein as the Committee deems desirable. The very language of the
motion appointing the Joint Committee makes this clear. I quote the
following paragraph from House of Commons, Votes and Proceedings,
October 6, 1980:
"That a Special Joint Committee of the Senate and of
the House of Commons be appointed to consider
and report upon the document entitled 'Proposed
Resolution for a Joint Address to Her Majesty the
Queen respecting the Constitution of Canada'
published by the Government on October 2, 1980,
and to recommend in their report whether or not
such an address, with such amendments as the
Committee considers necessary, should be presented
by both Houses of Parliament to Her Majesty the
Queen". (Emphasis mine).
We therefore face a real likelihood that the amendments sought in the
Proposed Resolution may be altered, deleted, or supplanted by other
amendments before the Resolution is deemed ready for transmission to
Her Majesty. In this situation there is a danger that if we answer Question
1, with the proposed amendments in their present form, we may later find
that we have answered matters no longer before us and have not answered
matters that emerged in their stead. The Court should not be exposed to
the risk of such an adventure in futility.
15
In saying this I am not being critical of either the Dominion or the
Province. Manitoba brought this Reference before us on the only material
that was then available to it. The Proposed Resolution tabled in
Parliament was the basis of the Reference, and of course its subject matter
had to be considered as it stood, even though it might later undergo
alteration, perhaps even substantially so. As for the Dominion it had to
make a start somewhere, and the Constitution Act, 1980 represented that
start. But to be wedded to every last provision of that document as rigid
and unalterable would be to assume a posture unbecoming to a
democratic state. So it accepts the idea of change.

A Judge of Valour 285
16
Since the above was written the Minister of Justice of Canada, on
January 12, 1981, placed before the Joint Committee a list of amendments
to the proposals originally set forth. During the hearing before this Court I
had referred to this very possibility and I invited counsel to indicate
whether, in such case, we should deal with the original material or with
the substituted material, always bearing in mind that in the latter case we
would not have had the benefit of counsel's argument. Mr. Twaddle, for
Manitoba, stated that we should deal with the original material, since it
was that material alone which was referred to in the Reference.
17 I agree, and merely add that this strengthens the characterization of
Question 1 as "tentative and premature". I therefore do not answer that
question.
18

I move on to Question 2. Again for convenience I re-state it here.
"2.

Is it a constitutional convention that the House of
Commons and Senate of Canada will not request Her
Majesty the Queen to lay before the Parliament of the
United Kingdom of Great Britain and Northern
Ireland a measure to amend the Constitution of
Canada affecting federal-provincial relationships or
the powers, rights or privileges granted or secured by
the Constitution of Canada to the provinces, their
legislatures or governments without first obtaining
the agreement of the provinces?"

We are asked to declare whether there is a constitutional convention that
in matters affecting provincial rights the Federal power will not act
without the agreement of the Provinces.
19
Counsel for the Attorney General of Canada submits that the
question is essentially a political one and therefore should not be
answered. Indeed he says it is "purely political". In my view this submission
goes too far. Its characterization of Question 2 as "purely political"
overstates the case. That there is a political element embodied in the
question, arising from the contents of the Joint Address, may well be the
case. But that does not end the matter. If Question 2, even if in part
political, possesses a constitutional feature, it would legitimately call for
our reply.
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20 In my view the request for a decision by this Court on whether there
is a constitutional convention, in the circumstances described, that the
Dominion will not act without the agreement of the Provinces poses a
question that is, at least in part, constitutional in character. It therefore
calls for an answer, and I propose to answer it.
21
What is a constitutional convention? There is a fairly lengthy
literature on the subject. Although there may be shades of difference
among the constitutional lawyers, political scientists, and judges who have
contributed to that literature, the essential features of a convention may be
set forth with some degree of confidence. Thus there is general agreement
that a convention occupies a position somewhere in between a usage or
custom on the one hand and a constitutional law on the other. There is
general agreement that if one sought to fix that position with greater
precision he would place convention nearer to law than to usage or
custom. There is also general agreement that "a convention is a rule which
is regarded as obligatory by the officials to whom it applies". Hogg,
"Constitutional Law of Canada", (1977), P.9. There is, if not general
agreement, at least weighty authority, that the sanction for breach of a
convention will be political rather than legal. Relevant to this last point
Professor Colin R. Munro has said:
"Collective or individual ministerial responsibility
might be scorned by a Minister with legal impunity,
but his political career might be ruined. More than
any other factor, a principle no higher than political
self-interest accounts for the observance of
conventions".
(1975) 91 Law Q.R. 218 at P. 221.

22
Hogg (op. cit.) at P. 7 throws light on the nature of conventions by
citing some fundamental examples, one of which concerns the power and
status of the Governor General of Canada. Under the B.N.A. Act the
Governor General is given wide powers, but a convention exists that he
will execute those powers only in accordance with the advice of the cabinet
or in some cases the Prime Minister. That is one of the strongest
conventions that one is likely to encounter in Canadian constitutional
law.
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Conventions most often evolve from practices followed over a long
period of time. Exceptionally they may arise from agreement by the
relevant officials to adopt a particular rule of constitutional conduct. An
example of such an "instant convention", if I may so describe it, is given by
Hogg at P. 10 where he cites the agreement in 1930 of the Prime Ministers
of the self-governing dominions of the Commonwealth that thenceforth
the King (or Queen) would appoint the Governor General of a dominion
solely on the advice of the government of the dominion. The convention
referred to in the present Reference falls within the former class (i.e.,
evolution) rather than the latter (i.e., instant).
24
Is there then a constitutional convention that, in matters falling
within the scope of our Reference, the Federal power should not act
without the agreement of the Provinces? In the context of the present case,
that means the agreement of all the Provinces. To answer that question
one must look at the precedents, one must examine what has gone before.
25
Since the year 1867, when Canadian nationhood began, there have
been 21 amendments to the British North America Act. Not all of them
are of equal strength or importance. Some indeed were minor in
character, effecting statute revisions of a purely formal nature. These
would have little weight in our quest for determination of the
constitutional role of the Provinces in the making of amendments. From
an examination of the record of the amendments that have been enacted
to date some observations of a general character may however be made,
namely:
(1) There has been no instance to date of a refusal by
the United Kingdom to enact a requested
amendment because of Provincial objection.
(2) There has been no instance to date of the United
Kingdom enacting an amendment to the B.N.A. Act
at the sole request of a Province or Provinces. There
have been at least nine such requests, none of them
successful.
(Gerin-Lajoie,
"Constitutional
Amendment in Canada", (1950) P. 138 et seq;
Eugene Forsey (1967) 12 McGill L.J. 397; Hogg, op.
cit., P. 19, note 30).
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(3) There have been numerous instances to date of
amendments enacted by the United Kingdom
without prior agreement with the Provinces and often
without prior consultation with them. Hogg, at P. 20,
writes:
"There have been fifteen important
amendments to the B.N.A. Act, which have
been requested by the federal Parliament and
enacted by the United Kingdom Parliament; of
these only four (1940, 1951, 1960, and 1964)
had the unanimous consent of the provinces,
and only one other (1907) was passed after
prior consultation with all the provinces
(British Columbia did not agree); the other ten
amendments were requested by the federal
Parliament and enacted by the United
Kingdom
Parliament
without
prior
consultation with the provinces".
The fifteen amendments referred to in the above quotation are set forth in
greater detail by Makin in "Canadian Constitutional Law", 3rd. ad. 1969,
at P. 33-34, as follows:
"It is a matter of record, however, that amendments
to the B.N.A. Act have been made which have
affected the provinces (although not in respect of
legislative power) and yet they were not previously
consulted. The following have been the important
amendments to the Act:
(1) 1871, 34 & 35 Vict., c. 28 (resolving doubt as to
power of the Dominion Parliament to create new
provinces out of western territories; amendment
passed at request of Dominion government;
provinces not consulted);
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(2) 1875, 38 & 39 Vict., c. 38 (resolving doubt as to
power of the Dominion Parliament to determine its
privileges; amendment passed at request of Dominion
government; provinces not consulted);
(3) 1886, 49 & 50 Vict., c. 35 (power given to
Dominion Parliament to provide for representation
of territories in federal houses; amendment passed on
joint address of Senate and House of Commons;
provinces not consulted);
(4) 1907, 7 Edw. VII, c. 2 (increase and settlement of
subsidies payable by Dominion to provinces;
amendment passed on joint address of Senate and
House of Commons; address based on resolutions of
provincial conferences held in 1887, 1902 and 1907
but resolutions not referred to in address;
amendment enacted despite opposition of British
Columbia);
(5) 1915, 5 & 6 Geo. V, c. 19 (alteration of senatorial
representation; amendment passed on joint address
of Senate and House of Commons; provinces not
consulted although representations which were not
accepted were made by Prince Edward Island to a
committee of the House of Commons);
(6) 1916, 6 & 7 Geo. V, c. 19 (term of Parliament
extended one year; amendment passed on joint
address of Senate and House of Commons; provinces
not consulted; amendment repealed in 1927 in
statute law revision);
(7) 1930, 20 & 21 Geo. V, c. 26 (natural resources
returned to western provinces; amendment passed on
joint address of Senate and House of Commons;
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previous agreements with provinces concerned but no
general consultation);
(8) 1940, 3 & 4 Geo. VI, c. 22 (power to Dominion
Parliament in relation to unemployment insurance;
amendment passed on joint address of Senate and
House of Commons; unanimous consent of
provinces);
(9) 1943, 7 Geo. VI, c. 30 (postponement of
readjustment of representation in the House of
Commons in accordance with decennial census;
amendment passed on joint address of Senate and
House of Commons; provinces not consulted but
Quebec protested against the measure);
(10) 1946, 10 Geo. VI, c. 63 (s. 51 of B.N.A. Act
replaced by new provision for representation In
House of Commons; amendment passed on joint
address of Senate and House of Commons; provinces
not consulted although question raised in House of
Commons);
(11) 1949, 12 & 13 Geo. VI, c. 22 (Newfoundland
becoming tenth province; amendment made on joint
address of Senate and House of Commons; provinces
not consulted but previous agreement between
Dominion and Newfoundland);
(12) 1949, 13 Geo. VI, c. 81 (power to Dominion
Parliament to amend the 'constitution of Canada',
designed (with specified exceptions) to give
Dominion same power as provinces have under s.
92(1) of B.N.A. Act (but the scope given to
Parliament is much broader); amendment passed on
joint address of Senate and House of Commons;
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provinces not consulted although question raised by
some provincial governments); see Scott, The British
North America (No. 2) Act, 1949, (1950) 8 U. of
T.L.J. 201;
(13) 1951, 14 & 15 Geo. VI, c. 32 (power to
Dominion in relation to old age pensions but
provincial competence in relation thereto
maintained; amendment passed on joint address of
Senate and House of Commons; unanimous consent
of provinces);
(14) 1960, 9 Eliz. II, c. 2 (re-enactment of s. 99
qualifying security of tenure of judges of provincial
superior courts by provision for compulsory
retirement at age 75; amendment passed on joint
address of Senate and House of Commons;
unanimous consent of provinces);
(15) 1964, 12-13 Eliz. II, c. 73 (amending s. 94A,
originally enacted in 1951, supra, so as to confer on
Parliament power to legislate not only in relation to
old age pensions but also in relation to
'supplementary benefits, including survivors' and
disability benefits irrespective of age', but otherwise
provision remains the same; amendment passed on
joint address of Senate and House of Commons;
unanimous consent of provinces). See, generally, on
the amendments made to the B.N.A. Act, Favreau,
The Amendment of the Constitution of Canada
(1965), pp. 4 et seq."
26
Amendments altering the distribution of legislative power stand on
higher ground than other forms of amendment. What is an amendment
"altering the distribution of legislative power"? I take it to mean, for
example, a transfer of a legislative power possessed by a Province under
Section 92 so as to make it a power of the Dominion either under Section
91 or under some other section. That is precisely what occurred in 1940
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with regard to unemployment insurance. Prior to 1940 legislative power
over that subject resided in the Provinces. Not, I must add, in specific
terms, because in 1867 unemployment insurance was not yet engaging the
attention of parliamentarians. But by 1940 and earlier it was deemed to be
a subject falling within the scope of Section 92(13) - Property and Civil
Rights in the Province. The amendment of 1940 put "Unemployment
Insurance" within Section 91 under a new sub-heading 2A. The agreement
of the Provinces to that amendment had been obtained.
27 So too with regard to old age pensions, a subject which was deemed
to be within Provincial jurisdiction. The amendment of 1951 gave the
Dominion jurisdiction.in this field, but not exclusively since Provincial
authority was expressly continued. The amendment became Section 94A
of the B.N.A. Act. The related amendment of 1964 dealt with
supplementary benefits to old age pensions. Both amendments had
received the prior agreement of the Provinces.
28
I stated earlier that only four amendments had received the
unanimous consent of the Provinces. Three of these - enacted in 1940,
1951, and 1964 - I have already touched on. The remaining one, enacted
in 1960, provided for compulsory retirement of Judges of the Superior
Courts at age 75. It is not a good example of an amendment altering the
distribution of legislative power. Although the Provinces have jurisdiction,
under Section 92(14), over the Administration of Justice in the Province,
including the Constitution, Maintenance, and organization of Provincial
Courts, it is the Dominion alone which, under Section 96, had and
continues to have power to appoint the Judges of the Superior, District,
and County Courts. The fixing of an age at which such Judges should
cease to hold office is an aspect of the power to appoint. The change in
the period of tenure of these Judges, brought about by the 1960
amendment, was accomplished without in any way subtracting from any
power previously possessed in that field by the Provinces - for the
Provinces had no such power. For that reason I do not look upon this
amendment as an appropriate illustration of an alteration in the
distribution of legislative power.
29
This leaves us with three amendments falling within the category
which I am presently considering. Indeed an examination of these
amendments and of the circumstances surrounding their enactment
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reduces their number to two, if not indeed to one. Let me pursue this for
a moment.
30
When the question of unemployment insurance was being debated
in the House of Commons, in 1940, the following interchange took place:
"Mr. Mckenzie King:
We have avoided anything in the nature of coercion
of any of the provinces. Moreover we have avoided
the raising of a very critical constitutional question,
namely, whether or not in amending the British
North America Act it is absolutely necessary to secure
the consent of all the provinces, or whether the
consent of a certain number of provinces would of
itself be sufficient. That question may come up but
not in reference to unemployment insurance at some
time later on.
...
Mr. J. T. Thorson (Selkirk):
I shall be only a few moments in my advocacy of this
resolution. Unemployment insurance is a very
important part of the programme of national reform
upon which this country must embark. I wish,
however, to dispute the contention that it is necessary
to obtain the consent of the provinces before an
application is made to amend the British North
America Act. In my opinion there is no such
necessity. on the other hand, it is the course of
wisdom to advance as advances may be properly
made, and I am sure that every hon. member is very
glad that all the provinces of Canada have agreed to
this measure. But I would not wish this debate to
conclude with an acceptance, either direct or implied,
of the doctrine that it is necessary to obtain the
consent of the provinces before an application is
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made to amend the British North America Act.
Fortunately, this is an academic question at this time.
Mr. LaPointe (Quebec East): May I tell my hon.
friend that neither the Prime Minister nor I have said
it is necessary, but it may be desirable.
Mr. Thorson: The Prime Minister (Mr. Mackenzie
King) has made it perfectly clear that the question
does not enter into the discussion, in view of the fact
that all the provinces have signified their willingness
that this amendment should be requested."
(House of Commons Debates, 1940, PP. 1118 and
1122)
31 These statements are important in light of the submissions made by
Manitoba and the other Provinces that, with regard to amendments of the
constitution affecting Provincial rights, a convention exists requiring the
agreement of the Provinces. We must remember that, as stated earlier, "a
convention is a rule which is regarded as obligatory by the officials to
whom it applies". How can the 1940 amendment be cited as an example of
such a convention in face of the clear and express declarations by the
sponsors of the Bill that the agreement of the Provinces was not regarded
as necessary but at most only "desirable"? The existence of a convention of
the nature claimed will have to rest on stronger support than the 1940
amendment provides.
32
So we are left with the amendments of 1951, regarding old age
pensions, and of 1964, regarding supplementary benefits thereto. Both
amendments relate to the same subject matter. Indeed they appear as one
section, namely, 94A of the British North America Act. It is not surprising
that the 1964 amendment was effected in the same manner as the 1951
amendment had been, namely, with the consent of all the Provinces. It
would be surprising if it had been otherwise. Indeed the desirability of
securing Provincial agreement to amendments involving the distribution
of legislative power has hardly ever been doubted. What has been and
continues to be a subject of debate is whether Provincial agreement in
such cases is necessary. That Provincial agreement was sought and
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obtained in the matter of old age pensions and supplementary benefits is
admittedly a circumstance supporting the contention of the Provinces on
this Reference. But the amendments, whether considered as two in
number or as two aspects of a single subject, do not in themselves
constitute a pattern of parliamentary or legislative conduct, nor do they
possess the vigour, warranting the ascription to them of a constitutional
convention.
33 One matter stressed by counsel for the Provinces was a White Paper
published in 1965 under the authority of the Honourable Guy Favreau,
then Minister of Justice for Canada, entitled "The Amendment of the
Constitution of Canada". This document was noted by the Supreme
Court of Canada in the Reference to it by the Governor in Council
concerning the legislative authority of the Parliament of Canada in
relation to the Upper House, (1980) 1 S.C.R. 54, the so-called Senate
Reference. The opinion of the Supreme Court of Canada on that
Reference need not concern us here, since the issue now confronting us is
a different one from that which there faced the Supreme Court. But in
that Reference the Court, at P. 64, spoke as follows:
"The White Paper, after reviewing the procedures
followed in respect of amendments to the Act, went
on to state four general principles, as follows:
The first general principle that emerges in the
foregoing resumé is that although an enactment by
the United Kingdom is necessary to amend the
British North America Act, such action is taken only
upon formal request from Canada. No Act of the
United Kingdom Parliament affecting Canada is
therefore passed unless it is requested and consented
to by Canada. Conversely, every amendment
requested by Canada in the past has been enacted.
The second general principle is that the sanction of
parliament is required for a request to the British
Parliament for an amendment to the British North
America Act. This principle was established early in
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the history of Canada's constitutional amendments,
and has not been violated since 1895. The procedure
invariably is to seek amendments by a joint Address
of the Canadian House of Commons and Senate to
the Crown.
The third general principle is that no amendment to
Canada's Constitution will be made by the British
parliament merely upon the request of a Canadian
province. A number of attempts to secure such
amendments have been made, but none has been
successful. The first such attempt was made as early as
1868, by a province which was at that time
dissatisfied with the terms of Confederation. This was
followed by other attempts in 1869, 1874, and 1887.
The British Government refused in all cases to act on
provincial government representations on the
grounds that it should not intervene in the affairs of
Canada except at the request of the federal
government representing all of Canada.
The fourth general principle is that the Canadian
parliament will not request an amendment directly
affecting federal-provincial relationships without prior
consultation and agreement with the provinces. This
principle did not emerge as early as others but since
1907, and particularly since 1930, has gained
increasing recognition and acceptance. The nature
and the degree of provincial participation in the
amending process, however, have not lent themselves
to easy definition."
34
It is the fourth general principle which is of special concern here.
And the first comment I wish to make on it is that, although the rights
and powers set forth in the other three principles are declared in terms
that are certain and without qualification, the rights and powers embodied
in the fourth principle are by its very language uncertain and qualified.
The simple fact is that the so-called fourth principle contains a
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contradiction. Its first sentence, if it stood alone, would provide support
for the proposition that "the Canadian Parliament will not request an
amendment directly affecting federal-provincial relationships without prior
consultation and agreement with the provinces". But the third sentence
negates that proposition. It makes clear that both the nature and the
degree of provincial participation in the amending process have not yet
been fully defined. What appears to have been given to the Provinces by
the first sentence is taken away, at least in part, by the third sentence.
35
The explanation for the resultant contradiction may reside in the
fact that the White Paper is, as I see it, both a political and a
constitutional document. The first sentence expresses the salutary political
principle that the Canadian Parliament will not seek an amendment, of
the nature there mentioned, without prior provincial agreement. That of
course is always a laudable political objective. Every Canadian Parliament
would rather have provincial agreement to a proposed amendment than
provincial opposition. But the White Paper is also a constitutional
statement. Hence it must consider questions involving the nature and
degree of provincial participation in the amending process. Is unanimous
consent of the Provinces required? Will a bare majority suffice? Or should
a weighted formula based on considerations of population and of
regionalism be applied, assuming such a formula can be found and
accepted? These are questions which for over half a century have eluded
satisfactory answer. Our constitutional history and experience may perhaps
warrant the assertion in the second sentence that the principle of
provincial agreement "has gained increasing recognition and acceptance".
But even if so warranted, it is only increasing recognition and acceptance,
and not total recognition and acceptance, that have been achieved. So the
final sentence of the fourth general principle, declaring that "The nature
and the degree of provincial participation in the amending process ... have
not lent themselves to easy definition", makes it clear that constitutionally
we are still at an intermediate stage in this matter.
36
The White Paper, therefore, does not go far enough to support the
claim made for it by counsel for the Provinces.
37
I return to the question, which I am now ready to answer. Is it a
constitutional convention that the Federal power will not seek an
amendment of the Constitution of Canada, of the nature described in
Question 2, without first obtaining the agreement of the Provinces? In my
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view there is no such constitutional convention in Canada, at least not yet.
History and practice do not establish its existence; rather they belie it.
That we may be moving towards such a convention is certainly a tenable
view. But we have not yet arrived there. As recently as December 21, 1979
the Supreme Court of Canada in the Senate Reference, supra, could write
thus:
"The practice, since 1875, has been to seek
amendment of the Act by a joint address of both
Houses of Parliament. Consultation with one or
more of the provinces has occurred in some
instances."
This is not language appropriate to the existence of a convention
full-blown, vigorous, and operative. A convention should be certain and
consistent; what we have is uncertain and variable.
38

I therefore answer Question 2 in the negative.

39
I deal now with the last question. I need only summarize it: Is the
agreement of the provinces constitutionally required for amendment, of
the nature there stated, of the Constitution of Canada? Question 2 called
upon us to determine whether there is a convention as claimed. Question
3 takes the matter one step farther. It rests on the submission that the
convention has ripened or crystallized into a constitutional rule of law: or
alternatively, that the convention has gained acceptance as an operative
principle of our constitution, so that the Court should itself now
crystallize it as a rule of law.
40 This argument need only be pursued if a convention has been found
to exist. In that respect - and dealing with the questions as they have been
submitted to us, and giving full effect to the main thrust of the argument
submitted on behalf of the Provinces - I believe that the third question
stands or falls on the answer to the second question. An affirmative
answer to Question 2 paves the way for consideration of Question 3. But a
negative answer to Question 2 - and I have given such an answer - requires
the giving of a similar answer to Question 3. No convention, no rule of
law. The matter is as simple as that.
41
My opinion could end here. But before leaving the matter in that
way I wish to add some further observations.
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42
Half a century ago a commentator wrote of "the constitutional
formula or legend which has come to be known as the compact theory of
Confederation". (Norman McL. Rogers "The Compact Theory of
Confederation", ([1931] 9 Can. Bar Rev. 395). That theory has re-emerged
on this Reference.
43
The essential meaning of the compact theory is that Confederation
was brought about by a compact between its constituent parts. Any change
in the nature of the union requires the consent of those parts. That is to
say, it requires unanimity on the part of the Federal power and of the
Provinces. Otherwise there would be a breach of the compact (or contract,
or treaty) which was the basis of Confederation.
44 In my view the theory in question is supported neither by history nor
by subsequent usage. If we look at the original union effected between
Ontario, Quebec, Nova Scotia, and New Brunswick the only basis on
which the compact theory can be claimed to rest would be the 72
resolutions devised at the Quebec Conference of 1864. But this claim is in
fact unsupportable, because the 72 resolutions were never adopted by the
Legislatures of New Brunswick or Nova Scotia. And, I may add, those
resolutions were later expressly rejected by the Legislature of Prince
Edward Island. (Vide, Rogers, op. cit. at P. 400; and Gerin-Lajoie,
"Constitutional Amendment in Canada", P. 208 et seq.)
45
Nor can the compact theory rest on subsequent practice. It cannot
be said that the process of securing amendments to the constitution
represented a recognition or affirmation of the compact theory. Indeed
the opposite is the case. Reference to the amendments that were actually
made (and the principal ones have been listed earlier in this opinion)
shows that in the majority of cases provincial agreement was not obtained,
notwithstanding the so-called compact theory. I share the view expressed
by Professor E. R. Alexander who, in an article entitled "A Constitutional
Strait Jacket for Canada", (1965) 43 Can. Bar Rev. 262, says at P. 264:
"The compact theory of Confederation has been
effectively destroyed".
46 The proposed Resolution for a Joint Address has been attacked as an
attempt on the part of the Federal power to do indirectly what it cannot
do directly. Mr. Robinette has met that attack head-on, and I am pleased
to quote the following paragraph from Canada's factum:
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"The Attorney General of Manitoba alleges that
because the Parliament of Canada cannot legislate to
amend the Constitution of Canada in certain
respects, it, therefore, cannot request that the
Parliament of the United Kingdom, which has full
legislative authority, to legislate. It is claimed that to
do so would be to do indirectly what cannot be done
directly. This is a complete misapplication of a wellknown maxim. The fact is that nothing is being done
indirectly and nothing is proposed to be done
indirectly. Should the Senate and House of
Commons decide to send the proposed Joint Address
to Westminster, they would be doing directly exactly
what they have always done directly in such cases, and
the United Kingdom Parliament, in acting upon the
request, would be doing directly exactly what it has
always done directly when given such a request."
47
The presentations on behalf of the Provinces, following Manitoba's
lead, took the form of a progression through the questions posed in this
Reference. Question 1 asked if the enactment of the amendments
contained in the Joint Address would affect Federal-Provincial
relationships or the rights of the Provinces. Answering that question in the
affirmative, the Provinces then moved on to the second question, namely,
whether it is a constitutional convention that the Federal power will not
seek such an amendment or amendments without the agreement of the
Provinces. The Provinces, on the basis of usage and precedent, concluded
that such a convention does exist. That brought them logically to the third
question, namely, whether that convention had crystallized into a rule of
law. The Provinces said that it had. In a word, there had been an evolution
from usage to convention to law. That evolution received added
credibility, in the opinion of some of the Provinces, by the fact that the
Provinces enjoy legislative sovereignty within their sphere, a sovereignty
that may not constitutionally be altered without their consent.
48
My learned brother O'Sullivan, virtually rejecting the evolutionary
approach, says that the answer to the questions posed is not simply to be
found in a line of precedents which create a convention which has
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crystallized into law. Rather it is to be found in the nature of Provincial
sovereignty itself, a sovereignty that rests in each Province separately.
Provincial consent is necessary because of the very nature of the powers
that constitutionally belong to the Provinces and to the Queen in right of
the Provinces. My brother Huband agrees in substance with O'Sullivan,
J.A.
49
Let us note that we are dealing here with something that is not the
product of evolution. Moreover it is something that goes beyond the
legislative sovereignty of the Provinces under Section 92 of the B.N.A. Act.
No one disputes the existence of Provincial legislative sovereignty of that
character and within that domain. But the Provincial sovereignty here
asserted appears to me to be something in the nature of an inherent right
flowing from the fact of union. As such, it bears a direct relationship to
AM compact theory, on which I have already expressed my views.
50
In the result I certify to the Lieutenant Governor in Council my
answers to the questions posed to us on this Reference, namely:
Question 1 – Not answered because it is tentative and premature.
Question 2 – No.
Question 3 – No.
FREEDMAN C.J.M.
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